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CALCUTTA 


: a CIVIL REVISION... 


Before the Ohief Justice Mr. P. B. Chakravartts. 
and Mr. Jusisce-S. C. Laherte.. 


l KISHORI MOHAN GHOSE 
' BARADA PADA CHAKRAVARTTIe . Civil 


Court Fees Act, as amended in the. State of West Bengal, Ser. 7(0), Clauses (a) 1954 
and (b)— Whether the license fee payable by licenses to the licensor is profit at al 
arisen from the land _- When the license expired about three years before the presen- 
tation of the plaint, what provision of the Court Jees Act is to- apply: d 


In a suit for ejectment the plaintiff's case that the defendant 
was a licensee under him in respect ofa plot of land and that 
the, period of defendant's license had expired.- _ Plaintiff's. -condition was 
‘that, the period of Defendant's: license having-expired, the defendant 
had no further right to remain on the land and was llable to be 
ejected. : 

- There was dispute betwaen the parties regarding the valuation 
of the suit. If the license fee which was. Rs. 46/- per month be taken 
to be the proflt arising from the land, the proper valuation of the 
suit would be Rs, 8,280/- under the provisions of Sec. 7(v) of the 
Court Fees Act, as amended in the State of West. Bengal. The 
Subordinate Judge accepted the valuation, The plea taken before him 
on behalf of ethe defendant was that the profit referred to in section 
7(v) ef the Court Fees Act was the profit derived by not,the licensor 
but the licensee and that therefore the amount of the ilcense ‘fee 
could be no criterion for estimating the value of the subject- matter. 

Had it been necessary in this case of decide whether license fees 
can be properly regarded as ‘'Profits which have arisen from the 
land," the Judges would have held that they could be so regarded. 
The Court Fees Act looks at the matter from the point of view of 
the plaintiff ín a sult for eJectment and the only profit it can. 


*Civi] Revision Case No. 2294 of 1953 against the order of the 4th 
Additional Court o the Sub-.Judge, Alipere, passed In T. Swit No. 75 of 
1952 dated 24. 4. S.C l 4 
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Civil possibly have in contemplation must be the profit desired by the 
—— plaintiff. If rent yielded by a plot of land can be said to be profit 
, 1954 arisen from the land, aboutcwhich there can’ be no dispute, one fails: 
w to see why .a iicense fee cannot equally. bë said to-be profit-arisen, 
‘Kishori Mohan Ghose from the land. lt does arise*-from the land inasmuch asitis from 
p. his dealings with'the lard licensor “derives: it. 
‘Barada Pada Chakravartti The- license “having . come to “an end in Chaitra, 
m [354 B. S. there was an Interval of about -three years and 
Chakravartti, C. J. the date on: whith the license: expired: and the ‘date >on which the 


plaint was presented. Thedefendant was therefore a trespasser on the 
land ahd not a licensee^during the year prior to the’ date of the presen- 
tation ‘ofthe plaint and, necessarily, these could ‘be no question ‘of the 
plaintiff: having ‘derived :any profit from the land' by ‘way of a license 
fee paid to ‘him during -that year. ' Therefore ‘clause (a)-of Sec. 7(v) does 
not apply, Clause (b) of Sec. 7(v) will apply and the suit should be 
valued according to the market value of the land. 

Application for Revision .against an -order of a Subgrdi- 
‘nate Judge regarding Valuation and amount of Court Fees 
payable. |. l : ; 

The material facts will appear from the judgment. 


Syama Charan Mitter for the Petitioner. E 
Rabindra Narain Chakravart for the Opposite Party. 


The Judgment of the Court was as fallows :— 
T TA P. B; Chakravartti, Ci J. s— This Rule, whith concerns a 
question Of court-fees and a rather interesting. question, 
must be made absolute on its special facts. 

The Rule was obtained by the defendant.in a suit 
for. ejectment .against an order passed by “the learned 
Subordinate- Judge: upon a preliminary issug framed regarding 
the proper valuation of the suit and the  court-fees 
payable thereon. The suit is one for the ejectment of 
the petitioner from an area of about two bigha of land, 
Situated in Mouza Sahapore, Behalap District 24-Parganas. 
The plaintiffs case, we are informed, is that" fhe petitioner 
was a licensee® in respect of the land under, particular 


* 
T 4 
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document! and “that under. the »terms of that very document, 
thel period: of licence had» expired in’ Chaitra, -1354 -B.- S, 
; vHisucontention zaccordingly uwas tthat the-licence-having 
expired, the defendant! had ino -further -right’-to : remain 
von thg land, and.uaccordingly ` was u liable’ tot be ejected. 
‘The suit was valued vat za? total. amount of '‘Rs..2296/- 
made upiof Rs 2,000/- whichwas stated to be the value of-the 
: land Rs. 250]-;which was claimed::as mesne profits and lastly, 
va: sum of ‘Rs. 46/- which .wass claimed- as!.licence! fee. 
‘The inevitable:sobjection -to the:-valuation. put. upon the 
plaint „followed and ‘there -was the inevitable enquiry under 
section 8C- rof the; Court: Fees :Act, A commissioner was 
appointed ,for .the purpose .and ' he reported ‘that the 
market value of .the .land “would be ‘Rs. 65,000/-. If, 
:Éowever, the. license fee which ‘was ‘Rs. 46/- per month 
‘was: taken, tobe -the . profit arising’: from the land, the 
.proper valuation of the suit would be :Rs:'8,280/- under the 
provisions of section 7(v) vof the 7:Court'Fees ‘Act; as’ 
:amended,.in the -State of -West "Bengal. The learned 


Subordinate Judge has accepted 'the.'latter-view and- held 


that the proper valuation would be Rs.:8,576/. as made 
up of Rs 8,280/- ‘in respect ‘of the land.'and Rs. 296/- in 
respect of the mesne profits and ‘the - license -fee claimed, 
The plea “taken before: him on behalf:-of the petitioner 
was that the profit referred to in section 7(v) of the 
Court Fees - Act was the profit derived .by, .not the licensor 
‘but the:licensee. and therefore- the amount-of the license 
fee could beno criterion for estimating the value of the 
subject-matter. The learned Subordinate Judge overvalued 
that contention in the view -that what the section 
contefnplated was.clearly profit as derived. by, the licensor 
that is to say, tke plaintiff. . 
[t is" agdinst that decision that the defendant moved 
zs Court and obtained the present’ Rule. Mr. Mitter 


e e 
{ e ` e 


Pe 
e. 
e 


Civil 
— —$1 
1954 
— 
` Kishori Mohan Ghose 
D, 
Barada Pada Chakravartti 


Chakravartti, C. J. 





Kishori Mohan Ghose 
U 
Barada Pada Chakravartti 


Chakravartti, C. 7. 


THE CACUTTA LAW JOURNAL ' [VOL. 98: 
e 


who appeared for the petitioner contended that licehige 
fee could not be profits ‘which have arisen from the land. - 

within the meaning of Clause (a) of section 7(v) of the 
Court Fees Act and that therefore the learned Judge 
had been wrong in proceeding on the basis of the license | 
fee. According to Mr. Mitter, the present case was one . 
where there were no profits, since the only beneft which 


the plaintiff derived from the land was the license fee 


and as such fee could not be said to be a profit arisen 
from the land, the provisions of the Court fees Act 
applicable would be clause (b) of Section 7(v) and not 
clause (a), In support of his contention Mr. Mitter relied 
on the decision in the case of Satish Kumar and «thers 
A, Sm. Sailabasini Devi and others (1) and the unreported 
dicisions in Ratanlal Goenka v. Krishna Kishore Kapani (2) 
and. Benoy Kriehna Das v. Pulin Krishna Das (3) 

Had it been necessary .in this case to decide whether 
license fees can be properly regarded as "profits which 
have arisen from the land," I would be inclined to hold 
that they could be so regarded It ought not to be 
forgotten that the, Court Fees Act is looking at the matter 
from the point of view of the plaintiff in a suit for 
ejectment and the only profit which it can possibly have 
in contemplation must be the profit derived. by the 
plaintiff If rent yielded by a plot of land can be said 
to be profit arisen from the land, about which I think 
there can be no dispute, I fail to see why a licence- 
fee cannot equally be said to be profit arisen from the 
land. It does not arise ' from the land in the sense 


e 
(1) [1949] A. I. R. Cale 621. 
(2) Civil Revislon Case No. 880 of 1948, decided by R. C, Mitter and 
Roxburgh, J-J. dated 16th December, 1948—( unreported) 
(3) Civél Revision Case No 233 of 1949, decided by Chunder, j. dated 
15th July, 1949—( unreported ) > 
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thag young plant, germinating from, a -seed, arises from 
the soils. but-iit still “does -arise ‘from’: the land..in- as 
much as'it:is from .his.; dealings: with-the land. that. the 
licensor derives it. oe ah ka 

: [t is, chowever, not,;. necessary -< for ; me. to. pursue. this 
"n further.and :come to',a final: decision, .. inasmuch as 
this case may: be. decided, as -I ‘haye already. said, on its 
own special.facts. The language. of. clause. (a) - of section 
7(v) is.-“the, nett profits which have been, arisen, from the 
land .* ,* *. during the ‘year .next before the date . of 
presenting the plaint.” It is thus. clear that, in order that 
the clause may. apply, it is necessary , that there. should 
the: date: on wich ‘the plaint ‘Was presented. It ‘appears 
jhat . the plairit in. the pressent suit. , was filed on, the zoth 
June ,, 1950, which may be taken " ‘correspond ‘roughly 
to, Assar, 1357 B..5.. According . to- the platntiff's own 
case, , the licence came to an end. in Chaitra; 1354, B, S. 
It is thus. clear -that between the date on which, the 
licence is said, to have expired. and the, date , on. which 
the plaint.. was presented, there was an interval about 
three years.. if that was so, the . petitioner. , was clearly a 
trespasser | on the Jand . and. not a licensee during the 
year. prior . to. the date. of the. presentation of. the. plaint 
arid, necessarily, there could be no. question. of the plain- 
"ni „having derived any profit from, the ‘land “by way of 
a licence- fee | paid to him. during; the’ previous year. 
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It. will be: ' obvious that even assuming that icénce- fee ` 


is -profit arisen from . ‘the land within ‘the meaning: of 
clause (a) of gection Jv) of the Court Fees Act, such 
fee wil have to be paid or payable ` for the- year imme- 
diately preceding the date on which the.plaint. is presented, 
When “during the previous year no licence-fee was paid 
and no amount” Was claimable as such fee, there was no 
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profit arisen fróm land and therefore clause (a) of section 
7(v) would be clearly excluded. This fact, to my mind, 
is sufficient to dispose of" the case and to enable us to 
hold in favour of the petitioner. 

The question, therefore, is if. clause (a) of section 7(v) 
does not apply, what provision of the Act does. It 
appears to me that the answer is furnished by clause (b) 
of the same section. 'That clause says that is if in the 
opinion of the Court not profits which have arisen from 
the land during the year next before the date of presen- 
ting the plaint are not readily ascertainable or where 
there are no such profits, the- suit - should be valued 
according to the market value of the land. On the facts 
[ have already stated, the present case is one where 
there were no profits during the year next before the 
date on which the plaint was presented The secqnd 
part of clause (b) of section 7(v) is thus attracted and, 
therefore ‘the suit ought to be valued according to the 
market value of the land. 


For the reasons given above this Rule. is made. 


absolute. The order of the learned, Judge, dated the 24th 
April, 1953, is set aside and he is directed to deal with 
the first issue again and determine the proper valuation 
in accordance with law and in the light of the observa- 
tions contained in this judgment. We give this direetion 
because the opposite- ‘party may have submissions to make 
on the quantum of the  market-value and may have 
objections to X take- to the valuation as fixed by the 
commissioner. ; 
There will be no order as to costs ii 


S.C Lahiti,J + : 
l I agree. . - ox 
: E , Rule made absolute. 
P.K D. A 
a e 
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ES Before Mr. Justice.P. B. Mukharjt. 
 JEWRAJ ROME ENDAG, 


KHUSIRAM BENARASILAL« 


Appli plication’ for revocation of reference to arbitration— West Bengal Jute 

Act (West Bengal Act V of 1950)— Section 2 (1) (b) (i) (— 

Contritis ded from the operation of the Act. 

The effect of section 2(l) (b) (iti) of the West Bengal Jute Goods 
Act is that In order to exclude a contract from the operation of 
the Act, a person has to be either (I) a habitual dealer-in sale or 
purchase of Jute goods involving the actual delivery of possession 
thereof or (2) to possess or have control over a godown and other 
means and equipments necessary for iue storage and supply of jute 
goods. 

Ihe words “habitually dealing in" In Section 2 (b) (i) emphasises not 
quantity but regular, periodicity. ‘Habitual’ ‘is opposed to occasional 
or casual or accidental. Regular priodicity Is a mark of habit. 

The statute draws no distinction between “main” iine of business 


and a "subsidiary" line of business. Even if a person habitually pur- ' 


chases Jute goods asa subsidiary business to his main Ilne of business 
he Is a-habitual dealer within the meaning of the Act. 

The other requirement of the Section is satisfied if there Is either 
sale or purchase of jute goods. There need not be both sale and 
purchase at once. The word “purchase” in the statute Is unqualified 
and it includes purchase whether for consumption or not. What the 
statute requires is that such purchase must be habitual. 

Held (on ths evidence), that the applicant was a habitual dealer in sale 
or purchase of jute goods, that the contracts in this case were intended for 
actual delivery of possession, and further that the applicant did possess or 
had eontrol over a godown for storage and supply of jute goods. The 
arbitration clause contained in the jute cotract In the present case 
was not, therefore, hit by the West Bengal Jute Goods Act, 1950. 


Application for revocation of reference to arbitration. 
The material facts will appear from the Judgement.. 
A. CO, Bhabra & S. Tibriwal for the Applicant. 

A, E. Sen & P. K. Sen for the Respondent. 


ee Re Arbitration Matter No IC6 of 1955. 
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The judgement of the Court was as follows : MEE. 
P. B. '"Mukharji;. J. —This is an application by SJewraj . 


Ramkishendas to revoke the reference to arbitration, to declare 


that the arbitration clause or agreement between the parties 
has no effect and to determine its-validity. - - ^^ 

` The only ground on which the application is made is that 
thé contract is hit by tlie West Bengal Jute Goods Act, 1950. 

. The respondent referred the matter to. the arbitration of 
the Bengal Chamber of. Commerce on or about the 11th. April, 
1955. On the second May 1955 the Registrar of the 
Tribunal of Arbitration informed the applicant that a Court of 


_ Arbitration . had , heen constituted. and asked the applicant to 
submit their statements ón or before the rath May 1955. 


Thereupon. om the 25th ; May 1955 the applicant took out-this 
notice of  metion challenging the validity of the : arbitration 
agreement and asking for the revocation. 
. The matter appeared . before Mr. Justice Bachawat. e. 
an- order made- on the. 14th. June 1955 . by . Bachawat Ji. 
it was provided that - “the matter will appear in the: -list 
for- mar on ne "on. the Pn "August 19 $5 at the 
Be Jeave it open “whether the. “Court will decide the dieci then 
on affidavits.or whether. the Court will then take oral evidence. 
The parties- must : HOWEVER be: teddy with: call: oral. ce on 
that date EIL st = Sos ; Rc a 
" The. matter was” "fiot disposed of om the idi August, 1955. 
The matter was. “pending all this time, and has now, come up 
before ‘me . in May, 1956. -So from the date of the notice of 
motion .till “to-day, it..is;just.one whole year which has passed 
without the application being disposed of. P 
It is hécessary to refer once “again £o the judgement of 
Bachawat J. ‘of the 14th June, 1955 where the learned judge 
expressed his viéw oir this application, - in the following 
terms '— 3.7 : S 
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"I *am not. prépered to:revoke the reference on the 
alleg&tions made in paragraph 15 of the pétition. Iam not 
satisfied that there is any substance in‘ those allegations, Iam 
not satisfied that the-authority of the Tribunal should be 
revoked in case it is held that mere was an arbitration 
agreement.” 


 Inspite of taking that a view. Bachawat J. directed by that 
order that there should be “cross order for discovery” between 
the parties. It is necessary to set out fully the order of 
discovery and inspection that Bachawat J. made witha view 
to show that the applicant has not carried out the directions 
contained in that order. The materia] portion of the order of 
Bachawat, J. dealing with affidavit- of-documents. and ins- 
pection is as pews — 


— 


"I make cross order for discovery against both parties. 
Affidavit of documents shall be filed within three weeks from 


today disclosing all documents and ‘books of account, bill : 


books and contract registers, if any, materialto the case aud 
in particular all entries in the books of account; bill books and 
contract registers for three years preceding the 3rd January, 
1952, (a) relating to the sale and purchase: and delivery of 
jute goods and (b) relating to the godown and other means and 
equipments necessary for the storage and supply of jute goods, 
if any, in the possession and control of the parties. There 
will be inspection forthwith thereafter, Within three weeks 
thereafter the petition shall file a further affidavit annexing 
there to copies of all docoments and allthe entries in books of 
account relied on by the petitioner and stating further facts, 
if any, relied og by him, If the petitioner desires to call any 
other witness, the petitioner shall as far as possible procure 
an affibavit from such witness and file süch affidavit within 


the safd time. .Where any docoment annexed [o the affi- 


davits to be filed untler this order is in venue! Tanguage, 
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a translation, either official:or non-official oe shall. be 
annexed to the affidavit?" : . 
~ Now after one year I find (1).the applicant bas not filed 
the-affidavit of docoment .as dirécted by the Cout. (2)'The - 
applicant has not produced any bill book, contract’ register, 
delivery book, stock-book or books of account or any clit: 
or documents. The applicant has produced a witness, namely, 
the partner of the petitioner-firm, called Kanhayalal Garodia, 
but-no affidavit from such witness was filed before as directed | 

by that order of Bachawat, ie 

This is the conduct of the applicant who after having. got 
the order for trial on evidence has not produced and material 
document in support of his case. | : 

‘On behalf of the petitioner evidence has been given by ~- 
Kanhayalal Garodia, a partner of the applicant-firm, and on ` 
behalf of the respondent evidence has been -given by: Bend- 
rashilal Chharia, a partner of: the respondent-firm Of- the" 
two testimonies, Ihave no hasitation, in ‘accepting. the testi- - 
mony.of Benarashilal Chharia in preference to 'that of" 
Kanhayalal Garodia, and that for many reasons. | shall state 
the reasons briefly hereafter. 

No partner on behalf: of this applicant hase rS ie 
petition or any affidavit in these proceedings.. This appli- 
cations to revoke the Reference to, arbitration was madet and 
affirmed by a-man called Shew — aroda who is not a 
partner of the applicant-firm at all." Shew Bhagwan 
is not even. the. constituted ee . the: - 
applicant firm. He signed and. affirmed. the — 
on the- plea. that :he was, verbally authorised by: : 
petitioner-firm to move this application, | Shew a E 
again’. is the person - who has affirmed the affidavit- - 


. in-reply in these proceedings. But even then Shew Bhagwan 
has not come. to the box to support- his “statements “in 
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Thè- person wi has conie to give "évidiée in. support | Clvii 
of thé “petitioner's Case is the paitrier "Kanbàyalsl Gorodia. l —— 
His case “is that - the: applicant- firm” “is not a "habitual. ue 
dealer” in jute goods ` and’ that ` “the applicant firm does | 


Jesra] Ramkissendas 
ý D. 


not possess any: godown. | 
Kanhayalal’s ` ‘eviderice, briefly, is that: his firi deales . Khushiram Benarasilal 

in piece-goods;: He- tried- ‘to: say- that he never purchased. -—— 

any: jute goods - ‘but - bad? to tesile ‘from that: position. «PLB. Mukharji, 7. 

He -had to admit that-h6 ‘knew: ‘B-Twill’ jute goods ' or. 

gunny bags and “that his “firm purchased ' gunny bags 

althongh in “small quantity: but very "regularly : and obviously 

for iis textile: - Re -In fact: B: admits in cross,z 


-a = 











[Rs ..cnevrescecsensces * 


S 


packed- in .gunny . dabs ‘and that such packing E a no 
and usual -thing . in: the: business: even : in “textiles. If. M 
is so, ?then- it is^!óbvicus "that there ~ "must | be “regular 
ourchase of .gunny "bags : “for the purpose or the appli- 
zant's trade: itself. He was anxious - to’ say “that he” had \ Pp 1305 
no godown for. keeping jute‘goods: ` But: he had to ‘admit | l 

ander. -the’ -pressure:` ofz? cross: examination” “that he’ “had 

i small godown ih which according Lto7liim he stored 

textiles. and -other goods. -He would “not. say what those 

“other goods” were, This -: godown’ ‘iss. ‘according: tó -his 

»vidence, | of * the . size of Loft.x8 ft. on: the: groündfloor ` 


of 26/1, Armenian Street. -where the applicant's miden: 
ituated. — —— ni - 


B , CN 
A RET 24 * 


I am "satisfied - that. the, ene "ias failéd “to prove; 
hat they were not, habitual. dealers: in jute or they ha 
not a jute gocown. No. evidence. An the,-share of.books of 
iccount, contract, registers, delivery books; -«godown books, bill 
»ooks Or other documents has been produced. by the’ applicant. : 
f the sales-jax return or the. sales- tax certificate was produced 3 
oy the applicant, then. that. would at_ least.: “have - naa 











rhether: the x s Applicant dealt in. jute or not - In cross- . 5 
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examination Kanhayalal Garodia had to admit. shat Te 


shown that the applicant-firm paid . sales- tax for dealing 
in. purchases_and sales in jute goods. The other documents 
he. could have produced -would have. been the trafle licence 
or the municipal licence. - That would have. shown “what 
was the business and what were the goods in which the 
applicant usually. -dealt and -for storage -of: what goods he 


7 kept the godown. at. 26/1, Armenian , street. 


- Al material . documents have been suppressed by the 
applicant. If the applicant's case is that they never' dealt 
in jute goods, then. the easiest thing. efor - ‘them . to. do 


.was to produce relevant books for the relevant. ‘period to 


show from the absence of entries. relating . to any . fute 


dealing that they do. not deal in jute goods. In fact, 


that was the very.purpose and object of the order e 
- Bachwat, J. Which the applicant has successfully defeated. 
That order directed him to. ; produce’ three oe) books 7 


and he has produced nothing: 

I am also not satisfied about the credibility and reliability 
of the witness Kanhayalal Garodia, In the first instance 
he has not affirmed. this petition or the: affidavit-in-reply 


"on -behalf of his. firm: He has not signed the contracts 


“4 
+ 


`- in question. He tried . to Suggest that no statement was 


filed - on behalf of his firm ` before~ the’ Arbitrators in 
respect of-a dispute. under’. the same “contract relating ta 
the April ‘delivery and résulting in an- award. Then the 


statement was produced: and he was confronted with that 


statement which is-marked as an exhibit. ` Kanhayalal 
Garodia thereupon had to admit’ that he made af untrue 
statement iul the: pox, Then again the whole evidence . 


purchased ` .gunny, bags . _and .he charged for this*gufiny ` 
bag packing to his customers. . The suggestion was made 
. in his cross- examination “that if he. had produced the sales- 
. tax certificate or the  sales-tax return, that would have - 


hi 
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of, Kgnhayalal was an attempt. to contradict the written terms 


ef this jute contract which is contained in the bought and : 


sold notes. He tried’ to' say that from ‘the -beginning. it 
was agreed between the partners of the applicant-firm and 
Benarashilal that there would be no delivery but differ- 
ences would be adjusted. The bought and sold notes 
contained minute clauses for delivery including even specific 


dates of delivery. I was not’ impressed. either by the - 


demeanour or by the merit of the answers of this witness. 

On the other hand, Benarashilal has! given evidence 
stating that he has seen the applicant-firm dealing in gunny 
bags. He has seen from outside . the godown ‘although 
he is not in a position ‘to describe its size; ' He says 
further that he, enquired about the sales-tax certificate, 
and the sales-tax registration of the applicant on the very 
ground that because of the “special Statute they wanted to 
make sure that they were dealing with persons who were 
habitual dealers in jute. I should think that was perfectly 
„sensible attitude to take having regard to the law." T here is no 
doubt about the fact that the respondents are habitual dealers 
in jute and a well-known firm dealing in jute." Benarashilal 
has also given evidence on the bought and.sold notes in 
this case where on the very face of the.contract in bold 
print the words, "the registration certificate of the buyers 
in this transaction covers the goods ordered" are written 
and which, Benarashilal says, refers to the registration cer- 
tificate in respect of sales-tax. It is, therefore, his evidence 


that he was told and assured by the applicant's senior 


partner Hardayal Garodia tbat the applicant was covered. 
by the registration certificate in respect of dealings 
in jute goods. Upon that Mr. Tebriwal cross-examined 
him that when it was not ultimately produced, then why 
did h$. enter into settlement contract on' the jth March, 
1954 ? The answet then obviously was that in the settlement 
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. contract. the.. respondent. :was : not. the : seller .: but: thes e 


a 


buyer, -whereas in the original~contract: the respondent was te 
the -seller -E believe -thé evidence- of Banarashilal. I see-'- 


no reason. why. thes Respondents „who are- habitual dealers. - 


in julé.:should “enter: into:; ac contract - with ithe applicant if- - <r 


: the «applicant. was -also;:not a habitual dealer because other-- - - 


wise they would: run. the: risk: of-riot- only the ‘contract --- 
being declared: illegal: but -also- ipd d criminal ind 
under-the statute. - * a- ; 

The ‘languagénof = “the ‘Statute is clear^in: my opinion. 
In order: to exclude- a: contract. from the operation of this 
Act, a person-has to be: either. :(1) a. habitual dealer in- . 
sale. or purchase.-of jute goods-involving the-actual delivery 
of possession thereof..or (2) to :possess- or-have control over 
a godown-and other. means, and-:equipments necessary for: -- 
the .storage -and supply-.of jute goods, ^ That is- the effect | 
of section 2(b)- (i) & (i) of the. Act... Now. “the words “habi- " 
tually -deals in.the-«:sale -or: purchase‘ of jute goods:involvlng 
the actual, delivery:!of- possession -thereof” E dpi: be given. 
a plain--meaning «-^Habitually dealing in," in--my opinion, 
emphasises-not quantity ~but:-fegular -periodicity. - ‘Habitual’ 
is opposed >to occasional: or casual or accidental: - Regular. 
periodicity: is-a mark-of habit. But once a':person buys or 
sells--jute; whatever'-thé quantity. mày be, whether- it -is 20 
bales:or 20,000 bales: a: year, it does -not. matter as long, 
as that quantity is- regularly: purchased. for .the- purpose of 
his business In, this. cáse.-the evidence: of the: applicant's. 
partner sKanhayallal-Garodia- goes -to show’ that they regularly 
purchased:-gunny bags: for packing textile goods which are 
their- main line of business. His evidence further4is that:such - 
packing: with gunny : bags ¿is the normal method of packing. 
The Statute draws. no- distinction between "main" line of. 
business--and “subsidiary” -line-of business... Even if a person -.. 
habituallly purchase: jute. goods as a-subsidiary «business to his '- 


- 
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aain: lin: of business icu a habitual'dealerwithint the nr dd Civil 
f this: Act: Therefore] think 5that"the "applicant'answers `: m 
the -descriptiom:of. the: statutory. swords. *habitüallydéáls-in?, ? 1956 - 
Vow the “other requirement* is- that2either® sale ‘dr satebah ter A 


f jute goods’ ‘will:-satisfy the'requirement of the! Statute. pu Ramkissendas 
t is not:-both:¢salé-and “purchase at once S TRéfefore, / -- Khusiram Benaresila\ 
is possible;-for -a--pereon to -be-'Gufside- this i Act^^Who? 
abitually purchases jute but does not sell it- :F-am?fot" 
iclined -to givé. à réstricted meaning “to the word: sale" 
^purchase" by .saying:-that the “wêfd "purcháse* thére-- - 
xcludés.à persón :who "orily?:'purchases:3fot *Consiüinptioi - 
‘though.’ regularly: - The word “purchase” in this ^- Statüté 
; unqualified and it includes purchase whether for^ consump- 
on or not.” What. this Statüte-? requires is "that such 
urchase must be: habitual. Besides, ^ on”: - the! facts‘“of this 
ase? I have no doubt--that-the applicant's purchase of gunny 
ags for packing the -textile - :goods is not merely « consump 
on a5 understood: in economics- because! the "applicant 
harges a price/for these- bags from his? customers: separütely ' 
om the price of the textiles. [ am satisfiedY on "the" 
vidence that the contracts. in this..case were intended for 
ctual delivery of possession. The contracts expressly 
id so in written-terms. - Kanhayalal has ‘tried to suggest 
iat, that was not the contract. But I do not believe 
m on this” point. If that was not the contract, then 
e should have protested when the contract was sent 
1 him by the respondent No protest whatever was made 
hen the respondent sent him the formal contracts. - 


P. B. Mukharji, 7. 


I am also satisfied on the other part of the Statute 
iat in this case the applicant does possess or has control 
rar a godown for storage and ‘supply of jute goods. 
ere again such a godown need not be stored entirely 
ith jute g&ods and nothing else. An attempt was made 
7 Kanhayalal to say that-the storing of the gunny 
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bags. required. for packing was not. done in. the 'godown . 
but that these bags were kept in the guddee. But then 
the guddee -would become. the place of. storage of. the ^ 


gunny bags within the meaning of the. Statute. Neither 
"^ in shape. nor in size is there any. limitation in the 


Statute defining what would be a godown.or storage of 
jute goods.. I am not nid by interpretation to put 
any such limitation. | 

For these reasons I hold that the applicant is a habitual 
dealer within. the meaning of the West Bengal Jute 
Goods Act 1950 and that the arbitration clause contains 
in the Jute Contract therein is therefore, not illegal 
under that Statute. 

This disposes of the only point taken in this petition. 

I, therefore, refuse to revoke the Reference for arbi 
tration and. hold that the ‘arbitration agreement is valid 
binding and.effective. The applicant will pay the Respondent 
the costs of this application which- I direct to be taxed 


as of a hearing of a suit. Such costs are certified for ` 
two . Counsel, - 


M. G. Poddar : Solicitor for Applicant. 
Leslie it Hinds : Solicitors for the Respondent. 
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Application Dismissed. 
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‘The Bengal E TT Debiors Act (Ben. “Act “VIL ‘of 1936}—Sections 8, 
33 and 52—Time taken by proceedings before the Board—Extension 


of period öf himitation—Jutisdiction of Givil Court. i i decide whether ` 


P Na welat Board Dan OT GY. 5o a 


Scien 83. of the Bengal Agncultueal® Debits Ace deia the Civil 
Court from enttitaining a suit or proceéding in iespect of any debt 


included in an-.application under Sectibr;8;-of! the said Act. This: 


means that it 1s not for the Civil Couit to decide- whether the application 
was a proper or'competent application The Civil Court is-only to find 
whether the debt &s' included in a, petition unde: Section 8.‘ The moment 
it is satisfied that the debt 1s included in the, petition and is the subject 
matter of a proceeding under the Act, it is no longer permissible for the 
¿Cil Court to ;entertam -whether the, ay parties -have made the 
“application or whether the application, has been made by the ''debtor" 
with respect to a” “debt” -within thc meaning-of the Act All these 
questions can be gone mto: by the d set up by the Act itself. 


` 
t 


Where (as in this case), an E 15 taken that the application 
Nled- before’ the Debt Settlement Board was not competent! inasmuch as it 


was not made by all the parties but ay by four out of five parties and - 


therefore the period during which the proceedings were continumg before 


thé Board would not be taken into account in computing the -period of 


limitation: for purposes of.the suit under Section 52 of the Act, 


The Civil Court ` has no E Di to 'enqune ` whether the 
SEPUCEDE was a ies dea application or not. | 


ds to wok vu. ode Wd 
Appeal o the: Defendant No. MES atte 
Suit, to enforce a mortgage. - ; 
The materia] facts will appear, from the AN 
Abinash | Chandra Ghosh and Biraj. Mohan ki -for the 
Appellant. Nt Pu. e "M. TIT 


* Appéal from , Appellate Decree- No. 568 of. 1952. ‘against the decree 
of Sfi Appé 


Das Gupta, Additional Dist. Judge, ‘Zillah ' Howrah in T.A.’ `’ 


` No. 87 of 1950: rini the 29th September, 195r, modifying ‘the Decree of 
Sr H, Biswas, Sub-Judge, snd Court, Howrah dated 8th March 1950. 
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Civil Promode Kumar Mukherjee and Arunendra Nath Bose 
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1955 for the Respondent. : 
aaan dnami . 4 
Ba dn The judgment of the court was as follows. ' Tode um 
v. 7 E ý 
Narendra Nath | 
Chatterjee P. C. Mallick, J.:—The suit out of which this appeal 





P. C. Mallick, J. arises is a suit to enforce a mortgage. The mortgage was exe- 
May, 17 cuted on the’ 18th March 1930 by one Matilal Deb in favour 
of Makhan Lal Laba and Mahendra Lal Laha. 'The amount 
secured by the mortgage was Rs: 5000/- and the date of re- 
demption was the 14th April, 1932. The plaintiff obtained 
a transfer from the original mortgagee by two Kabalas dated . 
the 4th and the 11th Séptember, 1942. The Original mort- 
gagee Makhanlal having died the property was inherited by 
his widow, Mongalamoyee and four sons, Nagen, Satkari, 
Tarak and Kali, the last being a minor. The three-fifth shaie 
of Mongalamoyee, Satkari and Kali were transferred to the Pals. 
who are defendants Nos. 3 to 6 in the suit. The Pal defen- 
dants obtained a release of the three-fifth share ir the property 
purchased by them on payment of the three-fifth share of the 
mortgage debts. Tarak transferred his one-fith share to 
defendant No. 2, Anukul. This suit has been instituted by 
the plaintiff for the recovery of the balance of.the two fifth 
share of the mortgage debt, that is Rs. 2000/- on account of 
principal and Rs. 2,000 /- on account of the interest being the 
maximum amount of interest recoverable under the Bengal 
Money Lenders Act. The security sought to be enforced is 
two-hfth share in the property—with respect to’ the -three-fith - 
share a release having already been executed in favour of the 
Pals. The heirs of the Original mortgagor and the tramsferee 
of the original mortgagee have been impleaded as parties e 
defendants in this suit. The only defendant who contests this 
suit is Anukul defendant No. 2, who, as I stated before, 
obtained transfer of Tarak’s share. In the written statement 
| filed by him he contests the suit on various grounds. It ‘was 
contended in the written statement that the mortgege was not 
"legally executed, that the suit was barred by limitation and that 
the transfer of the mortgage's interest in favour of the plaintiff 
was frauduleni, collusive and without consideration and. that 
the release of (Me three-fifth share of the mortgaged property ' 
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was. collusive’ and fraudulent. In any event, the plaintiff was Civil 
` not tntitledgto claim.more than Rs. 4,000/: on account of the 1955» 

total debt as Settled by the Debt Settlement Board. ae 

e 2: y Anukul Chandia 


> o Datia 

© In any event, the mortgage was split up and that POCO S o Nah 
liability is one-fifth’ share of the mortgage debt which he was Chatterjee 
willing to pay. 1 ‘should mention that Anukul instituted a 
cross-suit under the Bengal Money Lenders Act for the deter- 
mination’ of the amount of mortgage debt payable by him and 
for “instalments. This suit has been disposed of an instal- 
ment have been granted to Anukul by the Court below, so 
we are no longer concerned with this suit of Anukul instituted 
under the Bengal Money Lenders’ Act. So far as the mort- 
gage suit is concerned, on the written statement filed by Anukul, 
various issues were framed. The trial court, who heard the 
suit, overruled all the grounds taken by Anukul in his written 
statement and granted ja, decree in favour of the plaintiff. 
Against. that decision of the learned Subordinate Judge an 
appeal was taken to the District Judge. The learned Addi- 
tional District Judge, who heard the appeal, confirmed the 

* decision of the trial Judge and dismissed the appeal. Against 
the said decision of the learned Additional District Judge the 
present appeal has been taken by Anukul. 


P. C Mallick, J 


The TEN that was urged by Mr. Ghose in support 
of the appeal was that the trial court should have dismissed 
the suit on the finding that the suit was time barred. As 
stated, before the mortgage was taken on the 18th March, 1930 ~ 
and thẹ date of redemption fixed in the mortgage deed was 
ghe 14th April, 1932. The suit was instituted on the 24th May, 
1948, that is,-after 16 years one month and ten days, Prima- 
facie, the suit would be time barred. It is to be noticed, how- 
ever, that prior to the institution of the suit there. was pro- 
ceedings before the Debt-Settlement Board under the Bengal 
Agricultural Debtor’s Act and the appellate authority set up 
thereunder. "After the. death of.'the, original .-mortgagor, 
Matilal, his, four sons, Nagen, Satkari, Tarak -and Kali filed 
a petition, "under, the: Bengal .Agricultural- Debtor's Act for 
relief under that Act. . This proceedings continued for a pretty 
long time and ultimately the application was dismissed. The 
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period taken for the proceedings vides the said Act was about 


five years. lf this period is‘excluded in computing the period 
of limitation the suit would be in time. 4 


If, however, this period is not to be taken into acceünt* 
in computing the "period of limitation clearly the suit would ° 
be time barred. "Ihe question, ‘therefore, 1s whether this period . 
during which the parties litigated before the Debt Settlement 
Board and the appellate authority could be excluded in com- 
puting the period of limitation for the purpose of. this, suit. 
Section 52 of the, Bengal Agricultural Debtors Act provides 
that in.computing the period of limitation "the time during 


which such proceedings continued and the tinie during which 


the person interested in such debt wàs barred by any provi- 
sion of this Act from making or instituting the application, 


‘suit or appeal, or' executing the decree in question, as the 


case “may be, shall be excluded”. Section 33 of the Act lays 
down, inter ‘alia, that ‘no Civil or Revenue Court shall enter- 


tam a suit, application or proceeding againste the debtor in 
respect of any debt included in an application under Section 


8. The remaining portion of, Sec. 33 is not material for the, 


“purpose of this case. If, therefore, no suit or proceeding can 


be. entertained ‘in a civil court with respect to any debt ‘in- 
cluded in an application under Section 8 the creditor in a 
suit instituted by him to recover the debt, for the purpose of 
limitation would be entitled under- Section 5$ to éxclude the 
périod that are taken before the Debt Settlement Board and 
the appellate authority for the disposal of the proceedings 
before the said barred or other authorities Mr. Ghose, ap- 
pearing "in-support of the appeal concedes that if iteis held 
that the application under the Bengal Agricultural Debtors 
Act filed as aforesaid by the heirs'of the original mortgagor 


"was competent and proper they would be entitled to exclude 


the period. But his contention is that the application that 
was made before the Debt Settlement Board was not.a proper 
application in view of the fact that not all the heirs of the 
original mortgagor, Matilal were parties to the said applika- 
tion.: The widow of Matilal namely, Mongalmoyee, was not 
a party to that application. In view of this fact, he contends, 
that the appMcation was not a competent application under 
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Section g read with Section 8 of the Bengal Agricultural “Deb. 
‘tots ‘Act 'an& ‘in: that’ view: of the matter according to his read- 
ing of Sectibn 33, ‘the time spent before the Debt Settlement 


‘Board “ and "the “appellate ` authority could not be excluded. 


* He: argumerit is’ that' the application under Section 8 -referred 
'to in Séction ! 33 must be a competent application, otherwise 
if the’ ‘application’ is “incompetent the ‘parties are not entitled 
to' thé! benefit -of^Section -33° and 'hence the period .cannot be 
excluded as Pouce in Section 52° of the Bengal Agricultural 
Debtors ‘Act. `' Mr. ‘Ghose “frankly - concedes -that there ‘is no 
authority ón "which he can rely’ and: the point has a fo be 
‘decided ‘as a EDO: oP first impression: i 


, 
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judge a prod on the, langtiage of Section 33- . Sec- 
tion 33 provides. that the civil court will be. debarred from 
entertaining a suit Or proceeding ‘in respect of any debt in- 
‘uded in an ‘application u ‘under Section 8? Af. we are to accept 
the construction of Mr. Ghose we ‘have to find that the appli- 
cation,” must hot "metely be an. application but a’ competent 


sapplication| as "well. So that the Civil Court, according to him, 
suit wasi ‘also’ a debt which Was the subject” matter of an appli- 
‘cation under. Section 8 of the ‘Bengal. Agricultural Debtors Act 
‘but also the Civil Court would Tàve: to find whether the 
application : was a competent application. In other words Civil 





Court has got to find whether thé person who made the appli- 


cation was a ‘debtor’ within ` ‘the meaning of the Bengal Agri- 
-eultural Debtors Act with respect to a débt which was a ‘debt’ 
within «the meaning ‘of the Bengal “Agricultural Debtors ' Act 
with respect to a débt which "was a ‘debt’ within the. meaning 
of the’ Bengal ‘Agricultural Debtors Act and that the petition 
made before” the Debt Settlement Board was in order. Mr. 
Ghosh's contention. therefore involves that for “the | purpose of 
detefthining ' the question the Civil Court will have to go into 
and"tomé to a’ finding with ' respect to all questions which are 
exclusively made the subject matter óf the: décision of the 
‘Debt "Settlement Board and taken away from the ‘jurisdiction 
of thee’ Civil Court.’ Such ‘a construction, in our "judgment; .is 
not’ watzahtéd by thé Jangitage of ‘Section’ 33. We have to 
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sg gi dur, 
Civil remember, that abe: m PE Debtors, Ae is a Seca 
Eun . ;Àct created, for the benefit of. the, Agricultural gebtors And a’ 
6 Cis SA fb. ts 

poe aes machinery. has, been, set. up completely , independent. sof, and 
Datta ‘parallel to, the machinery provided by the ordinary civil cquit. 
ve" We have got in the first instance the Debt Settlement Board 
Narendra Nath 
. Chatterjee, and against the decision of the Debt Settlement Board there 
was an appeal to the appellate. authority and against the deci- 
sion of the appellate authority a further appeal has been ,pro- 
vided to the District Judge under the Act. It was not the 
intention of the, Jegislature, that these matters would be gone 
into by the Ordinary Civil Court. ,,,On referring to the, Various 
sections of the Bengal Agricultural Debtors Act we find that 
the question whether the debt is an agricultural debt is to 
be exclusively determined by the Board. under Section 30 otl 
tlie Act and so also what 'is the quantüm of the debt has got 
to be determined exclusively by the Boards under Section 18 
of the Act. There is any | number of authorities to the effect 
that the Civil Court will not take upon itself the jurisdiction 
to "décide any question that is to be adjudicated by the Board 
or ‘the appellate authority. In that, view of the matter it is 
impossible to hold that what is intended by Section 33 is td 
prevénit the Civil Court to entertain a suit with respect to a 
debt covered by an application under Section 8, only, when 
the application ls a _ proper “and competent. application. It is 
not, for the Civil Court to decide whether the application is 
competént or prop er. The Civil Court, ‘is only to find whether 
the debt is EEN in, the petition under Section 8 of the 
Beni I Agricultural Debtors Act. The moment it is satisfied 
that the debt is ‘included in the petition and is the subject mat- 
tér P: a proceeding under tlie Act, it is no longer permissible 
for the Civil Court t to entertain whether the proper parties hase 
iade" the application or, whether application | has been made 
by "the. debtor" with. respect to ‘a debt within the meaning 
of the Bengal, Agriculfural , Debtors Act. . All these questions 
can only be gone into by ‘the. machinery, set .up by. the Bengal 
Agricultural, Debtors Act, Further, i if the applications, contem- 
plate ed by | Section, 33 is ‘only. a proper application, the proceed- 
ing. inigated | y the application myst, end, in, an,,award and 
after award 1 ne suit, for the recovery of the original debt would 
lie ‘and hence no question of ‘limitation di such su arises. 


4 
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P. C Mallick, J. 
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Section. 53. in. that event would be redumdent. In the above- 
view qf the j s we are not inclined t to accej t the conten- 


I, 
tion of „Mr. hose that inasmuch as the ‘application’ in’ the 


preseitt suit filed before. the Debt Settlémént prs Was not" 
fhadt by all the. part ties but only by four out ‘of the five parties d 


“the application was not competent, and therefore the" e lod ' 
during which the proceedings, were .Coitinuing | ‘before the Debt ; 
Settlement Board would not be taken into account in comput- 
ing the period. of limitation in Tes] ect c ‘of a suit instituted by 


Civil 
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,, Anukul Chandra 
Datta 
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v. 
Narendra- ‘Nath 
'"Chatterjec i 


"ERI E 
P. C. Mallick, J. 


the creditor., The first point taken by Mr. Ghose ds. there 


fore, overruled. | bids 
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The second. point; "ken by Mr. Gios 15" that the, total , 
amount of debt has been, adjusted at Rs. 7.500/; and there | was 
an agreement between the. mortgagors representative and , the 
mortgagees during: the pendency. of the, debt settlement, pro- 
ceedings that the total amount of debt would be fixed , at. 
Rs. 7,500/-, that is Rs. 5000/- on account of Principal and 
Rs. 2,500/- on account of interest. Mr Ghose, has, pointed 
out that this fact of an agreement is evidenced, by the Kobalas 
taken by the plaintif dated the 4th and uith September 1942. 
In the Kabalas the whole history of ‘the matter subsequent to 
the mortgage has been set out in the recital portion., in the 
recital portion it has been. stated, that at the time of the Kabalas 
the total claim of the morigage was Rs. 5,000/- on account of 


principal and Rs. 2,500/- on account of interest had been 


adjusted, Mr. Ghose has ‘pointed out 6 that’ on, that” particular 
date really ihe tota] amount due on account of intérest would | 
be more than Rs. 5,000/-, j sO that ‘with respect. to Rs. 1500/. 
the amouht is deemed to “have been paid by adjustment. in. 
thaf view of, the matter Mr. Ghose argued that under Section’, 
go of the Bengal. Money Lenders Act this Rs. 2,500 j- 15 deemed 
to have been paid with the result that not, more than Rs. 
2,500 /- is. recoverable by way of interest, | because this, 
Rs. 2,500 /- taken with Rs. 4 2,500/-, which ‘was adjusted - as. 
aforesaid, woulé make the total amount of Rs. 5,000 /- which 
is the másimüm ` amount, is ‘recoverable .: as. and. by way ol 
interest under the Bengal” Money ‘Lenders Act. ATI e firs t diff- 
culty of Mr. Ghose with respect to this conténtion is "aa ui 
case of, agreement "whereby the amount" of claim shad "been, 


cf td AIUWT? 


- A 
9 f . 
x, i 


L- d 21 Tee ' 4 + 7 
34 e THE CALCUTTA LAW JOURNAL (ver, 98 
> 


Civil - fixed at Rs. “goo has not “beeh pleaded and wherefore no í 
D evidence could be tendered in the trial court win. etetenéc , ; 


-1955 

=~ i - «0 this particular ‘agreement. “Mr. Ghose’ contends that. the 
Anaku Chandia 

Datta Kobalas, which constitute the title of thé’ plaintift contain ves 


Andr Edd "particular ' recital. “ We, | “however, take ihe view that the d 
Chatterjee recital. contained in the ‘Kobalas is at best a piece of evidence 
y. G Maili ick, T. "available to Mr. Ghose. Further the Kobalas: do’ not expressi) 
stated, that after 1942 no interest would run ; and jt is ‘possible ' 
- to take the view that on the recital of the’ tobalás' what wes ; 
done by the patties was to give up on that part icuilar date 3 : 
sum of Rs. s,500/- as interest which otherwise would Be. pay- 
able by the mortgagor: Beyond that we are not prepared to 
hold that this recital states anything ‘In any. event that ‘case 
not having been’ made ih the written statement Mr. Ghost: 
would not be permitted. to maké óut the’ case" at thé" present 
moment. . "The second point urged’ by wa Ghose" is; tlieréfore, ' 


overruled. TA ms diea ae a KA ee ee 
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| The ja point ‘taken by 4 "Mr. 'Ghose ` is. IT the. piaintif 
was really the Benamdar of the. Pals. He contends that if. 
“this be. $0. the: “plaintiff would: bc ‘the purchaser of the? thréc*. 
fiith share . in the propérty,.. that 15. purchaser of itce- fiith 
-share of the equity of redemption and in that event under 
Section 60 of 'the Transfer of Property Act there would be a 
splitting up of the’ . mortgage and at the „highest a. decrée can 
be passed against, his dient to the extent; of one fifth share of 
the mortgage ‘debt. Mr. Ghose’ concedes that’ unless Benami 
is established the mere release ‘by the. plaintiff of the thréc- 
hfth share of the mortgage debt would not result in the splite 
ing up of the mortgage after | tbe amending Act “of 1949. 
' "Therefore in order to succeed we have -got , to hold, that the ` 
plaintiff was the Benamdár of the Pals. „Here. again Mr. Ghose. 
15 contronted with the initia) difficulty that, no such plea of 
Benami was taken in-the written statement. Mx. Ghose states’. 


pea, 


that although in so many words the | ,Case of Benami was not 


pleaded i in the. written statement there. was Sufficient plea whére- 
from : Benami could. be deduced. He ‘drew. our attention to 
thé: allegations made in the written statement wherein it 15 
stated that the plaintiff was in “collusion „an d conspiracy. with 


Pils” had. obtained a fraudulent transfer. * In our, judgment | 
E: 4 l ^ 
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that does not amount to a plea of Benami. In our judgment Civil 

in order to fhake out a case of Benami it was necessary for Tm 

Mr. Ghose's ient. to plead specifically that the plaintiff was ne 


Anukul Chandra i 


noj really the plaintiff but the Pals were the real plaintiffs Datta 


and ¢he plaintiff was their ‘Benamdar. "No such plea-was taken .. | a ‘Nath 
"in the written statement. In that view of the-matter the court Chatterjee 
of appeal below was entitled to ‘come to: the finding that the P.C. M Malijëk, J. 
defendant’s case of Benami should not be accepted. The 

third ground on which Mr. Ghose challenges the decision of 

the court below also fails. 
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In the result, therefore, this appeal fails and is dismissed. 
There will ‘be no order ‘for costs ‘in this REP ne 


. R. Das. Gupta J. 2— ev. Y e 2 E. B i 


I agree. : 
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E " Appeal dismissed. 
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‘join as plaintiff, he must 


“the Respondent. 
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Before Mr. Justice K.-C. Das ‘Gupte and | 
— Mri Justice B. K. Guha. 
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Suit by detty—The rule that all the shebaits musi foit 01 be joimed— 


Exceptions to the rule. : 


: AMT £ - tae gh 2 an 

The ordinary rule is that- all the shebaits of a deity must join [oi 

the purpose of aiii Mus deity and if any'shebait 1s unwilling to 
impleaded as defendant. 

This rule, however, has no application. to a case where the Court 
is unable to find out whether there is’ any othei-shebait besides ‘those 
impleaded as parties © - 

à : PR ES 

Where a dispute arises on the question of whether or not there are 
other shebaits in addition to those menuoned in the plaint, it may soinc- 
times be proper for the court to pe at the ajitset some person 
Or persons as the next friend of the deity to carry on the htigation 


Where, however (as in the present case), on the evidence adduced, 
it is impossible for the court to decide whethe: there are other shebaitsy 
the suit by the known shebait is maintainable. 2 


uaere: Whether in the special circumstances of a case a suit may 
still held maintaineblo, even if some known shebaits are left out. 


Suit by deities through shebait, for declaration of title to 
and recovery of possession of lands. 
The material facts will appear from the judgment. 


EI 


A. D. Mukherjee and Barun K. Roy Choudhury for thc 
Appellants. ; 

Rishindra Nath Sarkar and Sudhansu Kumar Hazra for 
© 


The judgment of the Court was as follows: — 
K. C. Das Gupta, J.:—This suit was brought by several 


deities through Panchanan Choudhury described as their she- 
bait. Though in a part of the plaint langfage was used 





* Appeal from Appellate Decree No. 844 of 1950 against the Deciee 
of Sr: N M. Sarkar, Sub-judge, Additional Court, Hooghly ip T.A. 
No. 68 of 1949 dated 18th May, i950 aflirming the decice of Sri S C 
Mukheijec, Munsif, ist Court Arambag, Hooghly, «lated gist of Januaty, 
1949 a. 
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drawing; jd “distinction | "between. the *shebait : ‘plaintiff - “and ‘the Civil 


— 


deity. : plain iffs, it: appears clear,. lacking ‘the :plaint asa, whole, 1955 


that the si „was, brought by the :deities: through Panchanan deir. ohid 


Sbandbury as-shebait and.that the:prayer- that Panchanan's Pal 
e shebaiti right- be rdeclared was. only for the. purpose of: estab- ond uds 


s lishing the maintainability of the suit. - The relief sought -was Choudhury 
„the declaration of:the deities title to the ‘lands described in oi 
the schedule.and for, possession ‘of, eviction of:thedefendants. ^ Gupta, J. 
The. ,pievigus, shebait.- Hem. Chandra :had^-put: the. defendants 
‘in , possession , 0 n. giving a. permanent.lease in -their- favour ; in 
a previous litigation brought by Panchanan as - prospective. 
shebait of the deity the. permanent., lease. has :been declared in- 
valid; and that. ‘is no longer. disputed. „The plaintiff's case is 
that | the right, ‘of “the defendants to be.on the lands came to 
an: end at “least on the death of; the previous shebait Hem 
Chandra | and. that. “the defendants ` are, continuing ; in posses- 
sion’ after “Hem Chandra's death wrongfully, and that ‘the 
deities are entitled to get possession « on evicting them. As to 
how 'Paitharign bécamé shebait it was stated in thé plaint that 
When Hem 'Gharidra ' and “his” ‘brother's daughter, Basanabala 
were "the" Orly shebaits, Basanaba la ‘surrendered her own she- 
baiti right” to him dd" on behalf” ‘of her minor son Bholanath 
itansférred "Bholanath's- ‘shebaiti Tight” “also | to Hem Chandra 
$ó that ‘Hem Chandra becdnie ‘the’ ‘sole shebait with the con- 
sequence "fhat^ on’ “Hem  Cliandia's death,’ "Panchanan being 
Hein’ Chan Hy heir ES a’'sister’s son "become shebait of the 
deity. MO jns! )29. 7 JM Ho Oe 3 
se The “dedi PEE ihat ine suit. being brought. by 
Panchanan "only Was “not mainiainablé as ithere . were other 
shebaigs, one Delis "Bholanath's "widow Jatanbala. Tt was 
fitter’ ‘pleaded’ that į n any | case the defendants had acquired 
DM raiyati right, i in the lands and were not liable 
to’ eviction. i "Several, other defences including: the denial of 
the: deities’ title to “the 'läñds appear, to have been taken. at 
thé? trial, “But! we" ‘are’ no 6 longer Lon d. with them as. the 
findingé theretipon” have “not been, , disputed... The suit was 
dééreéd By’ thé' trial court and thé ‘appeal has. Been dismissed. 
Both the"coürt£ hive” Téjected: the: plea. that ‘the occupancy 
rdiyati- -right was "&cquidéd- by the, “defendants,” “On the question 
whether’ there was dny “othier 'shébait, the, ‘triad, court did not 


cong tq! any iofUsidl/ but held that in the absence of the 
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Givil  4eyidence that. the persons who ‘have not been máde parties, 
j E managed. the : properties, and; carried on. the- worshif of: thé-idol,. 
. the. suit could. not:.be..heldi to. be: not. main nable. The 
as 
EX . court. of- appeal found. that Jatanbala was- also: a shebàite but 
Pandyapan .Panchanan, was. the. defacto s shebait and: so- m suit was: mm I 


‘Choudhury -taimable., — .... 
—_- ,, Ipis urged. before. us. on behalf ob the defendants who 
Gupta, |. mre the appellants here. that. the courts- Below have erred! in law 
ip holding: that; the, suit. was. maintainable- and! in “rejecting 
the defence: ‘plea: thatthe. ene bad: acquired ‘occupancy : 

- raiyati. Might pana- Arges EEE i MER 7 

^^. As regards the: ‘efence claim ‘of - occupancy. rajyati fight” it 

_-haseito be remembered: that: on Hem Chandra's death. ‘the 
defendants ‘ceased: to have any’ tenancy whatsoever in “the lands. 

They were- no- longer -raiyats, but tbecame ...... ities passers. 
Consequently ‘the - question or their acquiring occupancy raiyati 

right. does -nöt arise at^ all. es 


x ‘There remaipis ‘the question, whether. ihe a suit. brought, as 
itis ‘by only Panchaiian | in the name of. the, deities, is main; 
tainable. ` The, Arpannama lays down that, the, first. shebaits 
Wete' the. three brothers, Hem, Kartick, and Pura, and ; that e 
the” ' lid Haiti’ Tight Would. ‘thereafter, go, to, the: hei of, the 
brothers in accordance with the. ‘Hindu law, of inheritance:, It 
is riot ‘disputed that after the. death. of, Purna and Kartick, 
Heni, and’ Kartik’s daughter. Basan, became; shebaits. When 
that was thë position’ Basan executed in the year 1939, à 
Nadabinama, surrendering, her own shebaiti. interest, and. trans- 
| ferring er soh Bholánathi's, shebaiti right, an his. behalf, anhe 
wasa minor,” to Hem. Her surrender o of her, interest wust, h 
; held effective in law sa that 80. long ag she. was, alive, Hem, 
became "rhe 'sole phebait. “TE Bholanath., predeceased, Basan, 
Bholanath never ‘became the shebait, and .consequently.. Jatan, 
Bala acquired no- interest i in the 'shebaiti... -If, onthe other. e 
. Bholan ath survived, Basan, he became. a shebait, on ; , Bas ns 
death?’ as the. trafsfer of his. interest, by, his. mother WAS: Bur 
éfféctive', in Jaw; "and on Bholanath’ s. ‘death, JatanBala; has, ber. 
comé the ‘shebit, No evidence was, adduced; by. either, sidg.om: 
the’ “questign ^: whether ` Bholanaih, predeceased. or, suryived, 
Basa san and” the finding. of, the court, of appeal, that, Jatanbala, 
was a 'slebait being based, on. NQ: evidence; must, be, eus ta,be, 


Se eh aree 


€ : a : 


VOL. 9B] e raj HIGH GOURI, i: 


,CTHOREOUS.: Ma law, The, ,pesition., tharefore, is, that, , on. the tpi- 
| denae1,.ond Xx? ordit, isa n OL, possible. fe for the court, | to. decide 
whether, th deities, had, any other shebai].. than Panchanan, l 


P Jil 

pri “Tong line (rus óf raked! "vik, ` Kokilasar "Dasi $. Mohun 
. Rudrantng Goswami ü \ Nirmal Chant: Banerjea and-anr. 
| vs Jo (i Prasad Bündopüthay (a) ‘Sree Sree Dwar “Lakshi 
Diirga r Hita T AUl Eua ^ nd” ots. ih s Sundra” Nath Sarkar 
‘ina o. (by Ada" has dd" Stee’ See SYeedhái" Jie vs Kanta 
Mohan Muillick (4), co mention" Only a^ few the “rule ‘that “all 
in shebuit’s Of a be y Inüst jdm. for the" purpose’ of ‘tepresent- 
"tie déity and ii ty’ shébait’ is “unwilling to join as plain- 

dd he’ must “be imple eddéd" as’ déferidant.' On examination of 
tHe fà ci b£ these des ic is ^ed that this ‘nile ‘contemplates 
the psicidi Hat! the "Court" knows’ Who the’ shebaits are. ‘In 
my judgihient this tule’ Has no ‘Application tó'a case ‘where the 
court is unable to find out for certain whether in addition to 
persons who have instituted the suit as representing the-deities 
and those implgaded as defendaiits}"tHere is any other shebait. 
While therefore, it is clear on the authorities—leaving out of 
consideration the e of Sri Sri Iswar Sridhar Jiew: vs. Jahar 
Pal Mukhopadhyan and others (5) that when some only 
of several shebaits have brought the suit in the name of 
the deity and others who are found to be shebaits have not 
‘been impleaded as defendants, the suit “would be: dismissed, 
it does not follow that where the court cannot find that any 
shebait has been left out, but only finds that it may be that 
some shebaits have been left out, the suit would fail on that 
account. The proper view to take in such a case would in my 
view be that the known shebaits are competent to bring the suit 
in sihe name of the deity and for the purpose of the particular. 
suit must be held to represent the deity completely ; but that 
would not affect the interest of any other person who may be 
shebiat. Where a dispute arises on the question of whether or 
| not there are other shebaits in addition to those mentioned in 
the plaint, it may sometimes be proper for the court to appoint 
at the outset some penn or persons as the next friend of 
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Civil. the deity ‘to carry onthe litigation, ‘instead of allowing the delay 
in "deciding the dispute osi the question | who e' shebaits,. 
to defeat! the deities' interest." It i$'not necessary, ‘however: to 
decide in the present case are whether such a course Would. 
aaan generally: be. advisable. . ‘In the present case after, "both: Sides | 
Choüdhüfy have adduced evidence, we find that it was impossible for the ` 
a: C. Das. court to decide "Whether. thére are other. shebaits of the deity. 
Gupta, J. The, suit by Panchanan who ig, the only ] ‘known shebait must, 
: therefore, be held to, be “maintainable, re eee 
KANA Jt is mot. necessary for the present - case to express any: 
B opinion, on, the, pr oposition laid’ down, in Sri; Sri Iswar Sridhar 
-Jieurs: case (1) that" even, if. some known, shebaits are left out, 
the; suit, may, still „be held to. be, maintainable , in, the special 
A circumstances. of, a, case in order to protect the | déities interest. 


I would, ‘accordingly, dismiss, this, appeal with. costs. eer 
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> ‘Application: for revision of.an orde 
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+... SOUTH INDIAN. CO-OPERATIVE STORES LTD. | 
SR. ei, ue Me ey a a ote die spo 
UNION OF INDIA... 


i 
E t- 
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The ‘Railways ,Act (Act IX.. of 1890)—Section 177--Notice , under ifi-must 


comply "with the provisions, of. Section | 40—Wiver. B 
1 "s ^i^ l eyed gee pao Tis } 


* r 
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ii A! notice of claim under Section 77 ol, thc Railways Act has to = be, 


served in the manner laid down in Section 140 of the said Act 
e " 


+ 


- Where the^Chiéf: Commercial? Superintendent ‘in’ his! reply- to'a claim 


for. compensation, does {not take any objection as to the, service of notice - 


. * . + 4 . * 1 1 “e. 
given under Section 77 of the Act,—his silence amounts to waiver: 
fe SUE ZR ae, ae e ^r S D a TON ENS 


"Authority to: settle claims: carries with it:an, authority to waive the - 


r 


protection of Section 77 o the Act. - | ,, , 


"The Chief Commercial Superintendent has, as agent of thé Union - 


of India; authority tó:warve "the. protection ofSectión 77. of the Act om 


behalf of the Unjpn of India and such waiver, amounts to, waiver by the 
A i Te à PUES i TEE 


Union of India. - 
i ^ ost f 1 lf wf ` 4 || t rA. 


r'dismissing the "Plain: 
tiff’s suit for compensation:for short. delivery. - l 
“The material facts will appear from ;the judgment. 
- "Phanindia Kumar.'Sányal and ‘Amiya::Bikash Dutta Sar ma: 
for the: Petitioner, . .. - Sí E ih 
rrAjoy Kumar Basu for the-opp: pa 


ar Mr * f 


ry. E 
< a ut 1 d -Yia " l 
‘The Judgment of-the Court was as'follows:— 


-- K. C. Das Gupta, J.:—The petitioner has sued the Union 
of India for compensation for short delivery out of two con- 


fignments of oil. “The defendant~ contended that the railway ` 


T 


was not-liable for-the’ loss; that in:.any case the plaintiffs had - 


not :the-right to ‘sue.‘for , compensations for theiloss and lastly 
that Section 77 of-the Indian- Railways‘ Act barred ‘relief. * 


* 


“The. trial. court held that the-raiblwày: was liable and the ' 


plaintiffs hag the right to sue: and calculated- the compensa-: 


tion, to which the -plaintiffs--would^be entitled:.but for the 


provisions of Section 77 of the Indian Railways Actas the. 


prige of. 3 maunds 27-seers of-oil at the-rate of Rs- 39-8 ‘per 


k 
4 1 


(Sell Revison Casé No. 909 of 1989, 
2: (Svil Revision Casé No. 909 of 1955. 
e ES 


? 
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Civil tin of 174 seers and, the ‘price: df: i: máurid' 27 scers at the rate 





1956 of Rs. 35/- per tinʻof 174 seers and a fürther'sum m 17-35-9 
th’ Indian Pies ON account of freight over-charged. Tt held, „h wever that 
Coop. Stores Lids ae Section 95 “df the Talian Railways "Act “had! nòt Ibeeri cóm-- 
Union of "India Pued with the plaintiffs were not- entitled to any relief and 
EN accordingly dismissed the Suit: 61i ATANG. 

K. C. Das 
Gupta, J. 


The only question: 'before^us is ‘whether: Section 77 'of the 
. Indian Railways Act barred the relief. Section 77 is in 'these 
words! so ge “a a7 e ou he Me Eoo a BN 
e. 

“A person ‘shall: not ‘be entitled to a-refund :of.an over- 
charge in respect of animals '6f goods’ carried ‘by railway ' Ot to 
compensation for the loss, destruction or deterioration of 
animals or goods ‘delivered tobe so ‘carried, (unless his «claim 
to the refund or compensation has been preferred'in writing 
by him or on his behalf to the, railway administration ,within 
six months from the’ date ‘of: thé idelivery.'of«the: animals or : 
goods for charge by railway."  " MeO -E "oe PE aaa 

It appears that the notice of claim was sent to the Chief 
Comméercial Manager but the service ‘of this motiee, iit is ‘said, ¢ 
is not in sufficient compliance with: "ihe ‘provisions of Section 7¥ . 
of the Indian Railways :Act. . It;"may be :mehtioned here! that 
Section 77 -0f the Indian Railways Aot 'does.not:speak of service 
of any notice or of any document; and if the 'question was | 
resinlegra, I would have’ been ‘prepared to: investigate whether 
in spite of this, the provisions of Section 140 of the Indian 
Railways Act-have to be complied with in :preferring'a claim’. 
In numerous -cases; where. ithe question whéthér ai «claim chad 
to be preferréd “in the manner laid down in! Section 140 ofe- 
the Indian ‘Railways: Act arose, it "has.;been ‘assumed! ‘that * 
Section 77 requires the service of'ia notice-and ‘it has. been 
held that such notice shad «to ‘be, served in the: manner laid 
down in ‘Section 140. ‘I do' not think" it *necessary, ‘therefore, 
to ‘pursue this matter funtüher^as we. are ‘bound '-by the ‘actho- 
rities to ‘hold that a notice on ‘the Chief Commercial: Manager ' 
did’ not amount to the preferment- of a Claini:!to' the ‘railway 


` 


. . E 
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On :behalf of ‘the petitioner, it. is cohtended that even : 
though "notice" eunder Section 77 of the Indian Railways Act 
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. has mot beek served, the plaintiffs are entitled to relief äs the Civil 
defendant’s agent, the Chief Commercial — bas waives “1956 
_the protection of Section 77. Sa nala 

From the evidence on the record, we find that on the Union of- India 
18th February 1953, the plaintiff company wrote to the Chief — 
Commercal Superintendent and submitted: therewith «their "IE, "J" 
claim for compensation. On the 2grd- May, 1953 the Chief 
Commercial Superintendent : replied to us letter ` in these. 

wordse’ [Vide Ex. 3 (d)]. I "M uS 
we. Sir, : ps dE : Q "Pe hos s 


Re.:—Saimalkot to Garden Réadi, DE UP gne 

In v: No. 2 and 3 of 211152. 

Your No. Nil of 182-53. ~ | ie 
My enquiry. shows that old dented , and rested drums. 
which are not suitable even for. nominal ‘handling, were ‘used 
in this case afid as such the contents ‘were’ leaking through 
joints. Careful enquiry in this case does not reveal any negli- 
agence or misconduct on the part of the Railway or its servants. 
In the circumstances, while’ the loss: is very ‘much’ regretted, 


any claim for compensation in respect "of the same cannot be 
entertained." 


It is important to notice E in, “this letter, the. Chief 
Commercial Superintendent refuses to entertain the claim on 
the ground that there was no negligence or misconduct on the 
part of the railway or its servants but. does not; say that no 
daim can be entertained until and unless notice as required 
under Section 77 has been served. | 


In my judgment, this should be taken to amount to 
waiver by the Chief Commercial Superintendent. of’ the pro- 
tection of Section 77 of the Indian Railways Act.. 

The question, however, remains:. Was the Chief Com- 
mercial Supetintendent competent to waive this right? Quite 
Clearly, the Chief Commercial Superintendes: was dealing with 
the claim for compensation as an agent of the railway admi- 
nistration—-which term includes the defendant—the Union of 
India. Had ‘he, es agent any authority to waive, on behalf 
ee ee e ad Prin 
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«eii -the ¿notification produced .befoxe.,us by, the lea .Adyocate 


"tosó _who- appeared. for; the: defendant, we. find | that, Chief. Com- 


Rages mercial Su erintendent had authority, tto settle, claims | Upeto a 
v9onth Pdutn P 
Gaops Stine .gisum of Rs. 5,000/-. In my judgment, authority to settle suche 


We claims. carried. with.it an authority to waive, in respect of such * 
E pass -glaims the, protection of Section 77. of the Indian Railways Act: 


Ki © Df — otherwise authority, to. settle claims, would be’ nworkable. , A 
bana); P My. conclusion. therfore,,, is dhat. the Chief Commercial 


dade aly 


‘Superintendent had, as agent, gt the Union c of, India, -authority 
to waive the protection of Section 77.of the Indian. Railways 
Act on behalf of the Union of India and that the waiyer, by 
E the Chief Commercial Superintendent amounted, in law, to 
waiver by the Union of. -India, bly Deas TN. | 


re x ne H bk m M Hin. E 


e. Pd 
21-45. Je Ur 


; My conclusion, therefore, is that the ‘plaintiffs are, « entitled 
to relief to the. extent t to which- according. to .the learned court 
below w they | would have, been entitled, but for. the. provision: of 
‘Section (i^ of the ‘Indian Railways “Act,, "E 
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doae ape Prot) pau ee tet £C C cad onda eps art tat 


.. I would, therefore, make. this Rule, absolute,„set aside the 
order, pasted, by, the. learned „coust. below. and. : order. that the - 
suit. be decreed in, part. for the-amount,as indicated. above. ; 


ud c ES 


X ad Mor ie 


, the DOenUoHers will Bet their costs of this hearing from 
‘the opposite ‘party and'alsó' costs proportionate to their success 
ih tHe'coutt Below; ^ 4*8% see ee Es PLUS 


Bete cu OR PRE Oe. Golfe a n. A352 ns ai "P So E c M r 


Y LI 
: ki srr 1 s - 3 E - 
: ~~ "5B; K. Quh AE. icy MEU are 44 Gba. QD. SEL OYX GE eee fe a) 
T » a u 8; 24— i " 


i Sue 4 eal. ea ape ee Ss uec 
] d = 


- ME T « F LE "j 
Pc. yc a Us AOI d x. re be ie Yon, I 2 


é i is 
x I agree. < i ' * 


uU EFE OC c Su ado Lenodé Er aea Rule absolute. 
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SUPREME COURT. 


Before Mr. Ver Chand Mahajan, Chief Justice, Mr. Justice 

Bijan Kumar Mukherjea, Mr. Justice Sudhi Ranjan Das, 

e Mr. Justice Vivian Bose, and Mr. Justice ‘Ghulam Hasan. 
. ° AO ni i 2 É 
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THE STATE OF U.P. AND OTHERS? : 


SAGHIR AHMAD AND ORS. 


! r 
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4 . r s f t 
Highwaw—Thar oricin—Rights of the public over highways—Nature and 
extent of—use, of motor vehicles over .highways:.for locomotion and 
~ . transport—Rights of the State and the, public interse with regard .to 
user—-Reasonableness of State monopoly—Criterion—Interpretation: of 
Statutes—Presumption in favour of constitutionality Burden when Act 
ma facie unconstitutional_Amendment of constitution—-If  retros- 
pective—Property—Meaning of. , : 

t 4 -< 1 

Constitution .of India—Article 19 (1) (g)—Rights -guaranteed under, 
how far controlled by cl. (6)—Article 19 .(6}—Scope of—-Meaning of the 
expression ‘‘restriction’’ as. used in Article.19.(6).: . ' 


Seat 3, t (éd. CH i R PEE 
“U:P. Road Transport. Act, :1951; tf «violates Article rg9+(r) (g) sand if 
protected by cl. (6)“as it: stood tbefore amendment.” 15. : i ; 
` Article 31 (1) and (2)—Scope: of . Pact a aan 
è 7 3 : 1 MN , - 
The Act if conflicts with Article 3r (2) and if invalid. 
; ae i a 1 LEGE 
“` Article ig ai creating monopoly in ‘favour of'ithe State— 
Differentiation’ ın ‘legislation—State whether ceases~to function’ as State by 
engaging itself im trade—- ni i AMBING : 
+ noa. F> d d 
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3 af t 1 


The Act does not offend agdinst Article 14 (equal ‘protection. clause). 


. According to English law, which has been applied all along in India, 


a hi7hw y^na, is origin, apart from Statute, in dedication, .either express 
or implied, by the. owner -of land- of a right of passage.over it to. the 
publ c jnd the acccptence of that right "by ‘the. public. In the large 
majority of .cases this dedication’ is presumed from Jong .and uninterrupted 
user of a way by the public, and the presumption, in such, cases is; so 
strong , as to dep n with ‘all enquiry into the dctua], intention: of- the 
owner of the soi ‘and it is-nót.evén material to enquire, who 'the owner 
was. ‘The fact'that the. members of ‘the public” have a right of passi 
over a highway ‘does not ‘mean however that all highways could Pe uel 
as foot passiges 'only' and that any other, .üser. ponle .only „with ‘the 
permission 1, sufferance of the State. It is -flom‘the nature -of .the ‘user 
that the extent of the right Of passage has, to be inferred, and the settled 
principle is, that ehe right'extends to all forms of traffic which have-been 
usual’ and ‘accustomed and ‘also to ‘all’ which are reasonably, similar -and 
incidental ‘thereto. ME 2-2 Cd pos 


re cibi 
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“Civil Appeal Nos. 182 & 183 of 1954 against the order dated the 
17th. .November, 1953 -of ‘the High ‘Court-.of -Indicature eat. Allahabad. 
e 
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$n the principle stated above, the use of motor vehicles in “modern 
times as means of locomotion and transport cannot amount to an un- 
warrantable extension of the accustomed. user to which the highway is 
subjected. . The right of the public to use. motor vehicles?on the public 
road_caririot, in any ‘sense, be regarded as a git by the “Motor 


Vehicles ‘Act. ^ The’ right sexists anterior to any legislatignion this subject 


as an incident of public rights over a highway. -The State only” cgntrols 


good morals of the public. 
20er Thco Eg ee 
It is not the law of India under. the Constitution that the right in 
ly to user in the ordinary way and 


-m R -h 
: - 


respect of the highway is limited on 

that the user of a public road for purposes of trade is an extraordin 
or special use of the jhighway, which can be acquired only under, specia 
sanction of the. State. ; PE T e ca dee we " a e. Um 
= The rule of special or extraordinary use of highways, based on the 
doctríne.of-*franchise' or 'privelege'-has'no place in the Indian Gonstitu- 
tion. ‘Under’ the Indian Constitution’ the contract carriers as well:as the 


^ 


commen ‘carriers occupy the’same position so far as the guaranteed d f 


undéf 'Article. 19 (1) (g) is concerned and both are liable to be -control 
by: appropriate’ regulations: ‘under clause (6) of that~ Article. 


All public streets and roads vest in the State, but ‘the State- holds 
them as, trustees on behalf of the public. The members of the public 
aré-entitled -ds beneficiaries ‘to use them as a matter of ‘right an this 
right!is limited only by. the similar rights possessed by every other citizen 
to use the pathways. . The State -as trustees on behalf of the public is 


. entitled to impose all such limitations on the chara and extent of 


thezu:er,as-may be requisite- for: protecting . the. rights of “the .public 


generally; but, subject to .such ‘limitations -the -right of a, citizen ‘to. carry. ~ 
-on business in transport vehicles on public.pathways cannot be denied to 
him.on the ground that the State owns the highways.  . 4 


Within the limits imposed by State regulations any member of the 
public,can.ply, motor vehicles on a, public road. -To that extent-he can 
also .carry-on.the business of transporting engers. with the aid of the 
vehicles. - It is to this ing on of the trade or, business, that the 
guarantee in Article 19 (1) e is attracted and a citizen can legitimately 
complain if any; legislation takes away. or curtails that-right any more 
than"-is permissible ‘under clause (6) of that article, ^ © ^7 ^ 77 
“Article Mig (6) of the:Constitution; as it stands after the amendment 
of. 1951, makes a three-fold’ provision. by way of'ex tion to or limitation 
üpon'"clause'-(1): (£) of (the Article." In, the first place it, empowers the 


- State to impose reasonable ‘restrictions upon the freedom of trade, business, 


occupation or profession" in the’ interests of: the general public. In 

second ' pice it. empowers “the. State to. preecribe the professional 

tectinical qualifications. vues d for practising any profession or- 
usin 


^ -on'àny occupation, trade or ess; Thirdly,—and’ this, is the 


of the ‘Constitution (First), Amendment Act of igsi—it enables the State 
tó:carry on.any trade'or business either by Itself or through a corporation 
owned òr, controlled’ by the State to the exclusion of private. citizens 
wholly’-or in: part. “The third noo which -was introduced by the 
amendment of the Constitution 1951, was, not in exjstence when the 
impugned Act: ABA Road Transport Act, 1951) was passed; - therefore 
the validity of the Act is not to be decided by ápplying.tbe provision of 
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and regulates it for thé "purpose of ensuring “safety, peace, health „and, 


^ : TES x 2 : : . Wa Gee oe '. E 
Quaere». Whether: the’ expression- “rëstrictiori’” -âs úsed in Article 19 (6) | 
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and ' in the 'other sub-clauses of the Artidle, means and includes ‘total 


deprivation’ as well © - 
4 NIN à i M a ‘ | : i 
.'khe noi QU NER sceme to Todd (Ré dene 
of "linitation$ and not ‘extinction’; but final opinion is not expressed 
on this, matter. . . 


" If the word ‘‘restriction’’ dives not include total prohibition then 
the law under review cannot be justified under Article 19 (6), and would 
be void unless it can, be su A en by Article 31. If, however, the word 
includes prohibition ` as w then tbe point for consideration would be, 
whether the’ prohibition. of thé right of all private citizens to carry on 
the business of motor transport on public roads within the State of 
Uttar’ Pradesh as laid down’ by the ‘can be justified as reasonable 
restrictions. porte in: ihe interests. BE the' general public. 


em the restrictions are ag NG or not would depend to a 
large éxtent on! the’ nature of: thé: trade ‘and the’ conditions prevalent 
in it., The mator. transport wade in the pem case is perfectly innocuous. 


‘In -order “to, judge Sen. State Hanc pol “is reasonable or not, 
ied must be ‘had to ‘the facts: of each particular case in its own setting 
of time and circumstances. “It is not enough to say that as an efficient 
transport, service | 1$, | conducive to the interests of he ae a ‘d legislation 
which ‘makes provision for such service ‘must always ld valid- irxes- 
pective of the fact as to what the efféct of such. legislation would be 
and irrespective of ‘the ‘particular facts" and circumstances under which 
the legislation was passed. It is: not enough that the restrictions are 
for the benefit af the public, they must be reasonable as well and the 
reasonableness could be ‘decided ony: on a D conspectus of all ios: relevant 
DE CS sp E : E wane 

1 Hi T k ae | T 1 oca. ? 
è- : There" i$! undoubtedly" a presumr tion' in favour of the constithtion- 
2 of a legislation. But when _ enactment on the face of it is 
found: to' violate a fundamental guaranteed under "Article 19 (1) (g 


of" the Constitution, it. -must . be held ‘to':be invalid—unless those who” 


support the’. legislation ‘can : ‘bring: it within and purview: ‘of the exception 
laid ‘down in’ clause: (6) ` of mn Amde. Er dix 


. The jadah effect of the. tion in the present case having 
been that huhdreds ‘of citizens have deprived of the, means ‘of- their 
livelihóod, ' thé ' restrictions imposed by the Act Cannot be said to be 
reasonable within the m of ‘Article 19 (6) of ‘the aoe aa a 

Article $9 (a) in Part of the Constitution dens lays down 
that the State "direct its. m d towards. securing. "tat ^ic rena, 
velihood.” women equally, have e ks to an adequate means 
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If the present Statute was sa after. the .coming into force of ‘the 


new clause in Article 19 (6) of the Constitution, the question of reason- 

ableness would not ave arisen at all, but the : ent of the Con- 

stitution which came later cannot be invoked: to. validate, an earlier legis- 

lation which was unconstitutional when it was passed. ., i» e 
e 


The U.P, Road Transport Act, i Ri 'is invalid onthe ground that k 


conflicts with the uirement of 31 (4) o£ the Constitution, 
inasmuch as it has no provision for compensation to the bus owners 
tex depriving them OE. thelr. property. or Jnterest im o. commercial: unde- 
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. - lig is: mow.:settled that clauses. (1) and (2) of Agticle 32 are not mfitually 
exclusive in scope but should be read together as dealing with the ,same 
suvject, namely, the protection of the right to property means ‘of 
limitauons on the State's powers, the deprivation contemplate@ in clause (1) 
beng- no other, than. acquisition .or taking, possession ofg the prope 
referred to in clause (2). ux NC" NC 
: | d 

Ihe fact,phat;the, buses;of the bus-owners, have not been acquiged 
by. the. Government is not material. „The property of a business “may 
be both. tangible, and intangible. Undet' the Statute the Government may 
not deprive, the. owners of their buses or ‘any Other, tangible property 
but they are depriving them ,of the business of running buses. ' f i 

ip 1 1 ey a? oe 2 ti SD aye ' e i 2 
The U.P. ‘Road; Transport : Act, “1951 j Or any of its Bran. are 
not discriminatory iin their,.character and do, not; conflict with the ;equal 


protection clause embodied in Article 14 of the Constitution. 
> va As „UGS D pù pep“ ^ E I 0.424 3 * "lt e 

It isywell -settled that mere differentiation .does not ,make a legislation, 
obnoxious to the- equal protection ‘clause. ‘The, Legislature . has: always. 
the power to make classification and all that is necessary is that the 
classification should not be arbitrary but must bear a reasonable relation 
to the object which the legislation hasin view: There is nó doubt that 
Classification is inherent in the; concept, of a monopoly; and if the oject 
of legislation is, to create; monopoly in, favour of the State with” 

: sly thé State cannot but. be differentiated 
from ‘ordinary - citizens and jpláced. ii a separate, category ‘so, far as the 
running .of The business, is concerned “and, this “dlassitication would’ ‘have 
a_pertectly, rational ‘relation,.to, the object of the statute, ~~ — g oa 


Y ja 


ik dies | cate tO A SPG dus Pa de. as eee 
» The State idoes not,-cease sto function asa State jas. soon as -it -engages 
itself in a trade like ordinary traders. The doctrine of -laissez ifaire hh 
held the fieldein the last century is now changed and under the Con- 
stitution India js having a ‘welfare, State". in place of the "police State". é 
4006 aC c sax, MP) Pr TS oe OO x cM): n "P 3H Pus s soi 1. í 

^v (Whe Statutes doesnot offend:ragainst "Article. 14.0f, the -Constitution 
inasmuch as under.Section gread with Section. (0) of the -Act .the «State 
is5to choose:ithe..routes;or portions, of routes;on, which, the- private citizens 
would be allowed to operate and the number; of ;persons.to whom permits 


-Should be given under the Motor Vehicles Act. 


Tat = - || -Í ^" i nj Ww t atts í i E ND E 
UM (Qüaére: , Whether he Aft conilicts, with,the guarantee’ of freedom 
oF intér-Staté ‘and intra State trade; commerce and “intercolirse ‘provided 
for Bj Artic si “OF thE Condtieution: na 
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^ B. K. ‘Mukherjea, -J.—The-appellants-in these two ana- Civil 

logous appedsis, along with many-others; have been carrying on ioe 

the ebiisiness ok- plying: motor ‘vehicles,: as stage: carriages’ on 


ADAS 
hife, on the Bulandshahr-Delhi ‘route from a number of years PAESE 


* past The'running of these vehicles has been regulated, so long ane State of 
by the Motor: Vehicles: Act of ‘1939 which: provides, inter aa, ~~ ___ 
for granting of driving licences, the registration of vehicles.and October, 13 
exercising control over transport vehicles-through permits grant- 

- ed by Regional: Transport Authorities. Section: 42(3). of the 
Act exempts transport vehicles, owned':by or.on behalf of the 
Central Governiméft" or the i:ProvincialGovernment.from the 
Necessity of obtaining permits unless; the ‘vehicles were used in 
connection “with the ‘business’ of an Indian State-Railway. It 
appears, that some time after 1947 the Government’ of U.P. 
conceived the idea of running their own buses on the public 
thoroughfares. They first started running buses only as com- 
petitors with. the private operators ‘but ‘later on they decided 
to 'exclüdé all private’ bus: owriers frorn‘ the “field “and? establish 
a complete’ State’ monopoly in respect ` ‘to ‘the róad- ‘transport l 
a Ues They: sought to achieve this object’ by calling in aid 
* the provisions of the Motor’ Vehicles Act itsélf. ' Under section 
43(3) of ‘the Act as mentioned ‘above,’ thé’ Governinent had not 
to obtain permits fór' their own’ vehicles and théy could run 
any number of buses as they liked without the necessity: of 
taking out permits for them. The lranspart Authorities, in 
furtherance of this State policy; began cancelling "thé permits 
already issued to private operators and refusing permits to 
people who would otherwise have been entitled to them. 
“Upon this; a number of” private “bus owners , filed petitions 
in” the Allatiabád' High Court, under “Article '$36 of the 
Constitution praying for appropriate. relief, by” way-.of writs, 

“against what was” déscribed as "thé ial, use of the pro- 
filed petitions in the Allahabad High Court under Article 226 
of the. Constitution praying for appropriate relief, by way of 
writs, against what was described as the -illegal ust of the pro- 

Visions o of thé Motor Vehicles Act by the. Government of U.P. 
“These” petitions were heard, by a.Ful) Bench of five Judges | and 
"four _jlidgmeiits were. delivereu. . dealing v with. -various ; questigns 

“that? were Taised by. the.] patties. A „majority, ofs the judges: PX- 

pressed the opinfon that the. e. State, purportin g.to act.under 

"Yedión “72053 of thé Motor ‘Vehicles , Act, could not discriminate 
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Cii ` against onem persons. in their own, favour, iud that . the sub- 
“o4 im so faras it purports. to. exempt State Transport. buses from ' 


—— the obligation.to obtain permits for. their use; conflicts, yith 
Saghiz , Abmad Article. 14 of the Constitution. All the judges: concurrede. in. 
"The Stati of holding that nationalisation. -of ,an industry, :was, not possible 
U.P. & Ors. bya mere executive. order without appropriate legislation and 

B. K. Mukher. such. legislation . would: probably have to ‘be, justified , under 
yea, J. Article 19(6) of the Constitution. ¢-As :a: ‘result of this decision 

l the Transporti Authorities. were directed. to deal, with . the appli- 
Jations. for. permits, made by. the: various private „bus owners, 

im accordance with: the provisions of the; Motor. , Vehiclés; Act, 

without in any way. being: influenced by the,;consideration ;that 

the ‘State Government - wanted, sto, run rbuses of their, own on ; 


ex 
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In view of this ,pronouncement of láw, the State Govern- 
" ment, which. wanted to, have the; Kin Nga t to ‘operate Road 


Lat a 


of 1951), was passed. and became. Jaw, on and from y the m | 
February, . 1951;, It. is. the constitutional validity of. this enact- 


ment. which is the subject-matter of: contest in these present 
"proceedings. . uro. i d 


‘ ev woe a ula MAA \ wl? SEL 1 Us 


m 


E "The premble to ‘the Road Transport) Act “bisikan 
called. Nana Act") says: : i È 
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i i “Whereis” it is expedient in. the. interet of th 


general ‘public | and for- the promotion; of the suitable 
' and efficient. road transport to. provide f for a State Road 


` Transport ‘Setyices in’ Uttar Pradesh, it is. enacted as 
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Section 2 gives dcbnitions o£ de tai "terat while. ‘ction 3, 
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: : which’ is the most‘ material section “in the “Act,” embodies vir- 
| tually- ‘its Whole’ puirposd.” Jt provides’ that Wheré the State 

c Government is satisfied that it ‘is necóssiry, in the “interest of 
; general publik "and "for sub-serving : the’ cofion ‘good, sò to 
diss. 10 may dele ete, Reel THamiepêri Seg, 
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è 
gentral, or gny particular class of such service cn any route 
or partion thereof, shall be run and operated by the State 
_ Government exclusively or by the State Government in con- 
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Junction with railway or partly by the State Gcvernment and MR CMM 


partly by others in accordance with -the provisions of this 
Act. Section 4 provides for.publicaticn of a scheme framed 
in accordance with the above declaration and objections - to 


laid down in section 5. As soon as the scheme is finalised, 
certaih consequences follow which are detailed in section 7. 
So long as the scheme continues in force, the State Govern 
ment shall have the. exclusive right to operate Road Transport 
Services, or if the scheme so provides, a certain fixed number 
of transport vehicles belonging to others can also be run on 
those roads. The State Government shall be authorised in 
all such cases to direct the dispensation of the State Transport 
vehicles from the necessity of taking out permits, or to cancel, 
alter or modify any existing permits or to add'anv fresh con- 
dition to any permit in respect of any transport vehicle. The 
«remaining portion of the Act purports to lay down how the 
provisions of the Act are to be worked out and implemented. 
Sections 8 and 9 provide resvectively for the appointment 
of a Transport Commission and Advisory Committees. Under 
section 10 the State Government may delegate its powers under 
the Act to an officer or authority subordinate to it. Section 12 
makes tt an offence for any person to drive a public service 
vehicle or allow such vehicle to be used in contravention of 
“the provisions of section 7-. It is not necessary to refer to the 
provisions of the remaining sections as they are not material 
fðr our present purpose. . Ek 


By a notificaticn dated the 25th of March 1953 the U.P. 
Government published a declaration in terms of section 3 of 
the- Act, to the effect, that the State carriage services, among 
among others. on the Bulandshahr-Delhi róute, shall be run 
andoyerated exclusively by the State Government. A further 
notification issued on the 7th of April following, set out' what 
purogrted to be a scheme for. the -overation of ghe State car- 
riage services on these routes. Thereupon the two avpéllan‘s 


ae well as several other private bus owners numbering Yo6 iri: 
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all; “who: “plied transport’ buses. on: these; routes’ presewted 


.petitions-under Article ’226 of the Constitution befcre the High 


Court at Allahabad praying: for writs, in, the nature" oP 
mandamus, directing’ the U:P. Government and the "State 
Transport Authorities” not to ‘interfere with the, operation of 
the stage-carriages of the petitioners and to refrain from oper. 
ating the State Road. Transport Service except in accordance’ 
with ‘the provisions of the Motor’ Vehicles, Act. | The consti- . 
tutional validity of the Act was challenged. on a- number, of 
grounds, the -principal contentions being: -.- ., cos terez 

(1) that the Act was discriminatory. in. its. character ,and 
contravened the. provisions; of Article 14 of-the Gonstitution;, , 
-. (2) that it :tonflicted with -the -fundamental rights of; the 


petitioners: guaranteed under: Article -19(1). (g) of the Consti- 


tution; Ao dos ai ANE T 
and-(g). that'it was an invalid -piece of legislation as it pur- 
ported, to- acquire the interest of the petitioners in a commer- 
cial undertaking without miàking any provisioh for comipen- 
sation as is-required under Article 31(2) of the Constitution, 


-It was further argued that the Act. violated . the - guarantee rofe 


fieedom- of inter-State and intra-State trade’ embodied in 


~ Article 301 of the Constitution. EE MEME je 


T7 - 
i =o ony ` e . Se a Pid r 


r 5 “All these writ petitions were heard by. a Division Bench 
of the High Court consisting of. Mukherii and` Chaturvedi; JJ- 


By two separate büt-concurring judgments. dated the 17th’ of. 


November 41953, the learned Judges. repelled all the conten- 
tions: of. the petitioners and dismissed the:writ petitions." It: is 
apainst this decision that these-two apoeals have come:up ‘to 
this court on the strength of certificates-granted<by the High 
Court and Mr. Gopal Swarup Pathak appearing in supvort of 
the appeals has reiterated practically all-the grounds ‘which 
were urged on behalf of his clients in the court below. “We 
will take up these points in‘ proper order-and it will be con- 
venient- first of all to-address outzelves to tke two Allied’ 
questions, viz. whether the appellants could ‘claim any funda- 
mental right under Article 19/1) -(g) of ‘the’ Cónstituticn which: 
can be: said:tq have been:violated.:by the impugned legislation, 
and whether the-Act has‘deprived them 'of-awy ‘property’ which 
would attract the operation -of Article: 31-of-the (outsttution?* 
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- * Mr: Pathak argues that a right to carry on any Sccupa- 
tion; trade or business is guaranteed to all citizens by Article 
19(1) (g)wof the Constitution, The appellarits in the present 
cases wera carrying on. the business of plying buses on hire 
op a public highway uptil now and the Act which prevents 
¿hem from pursuing that trade or business conflicts therefore 
with the fundamental right: guaraneed under Article 19(1) (g) 
of the Constitution. It is said also that this beneficial interest 
of the appellants in the commercial undertaking is ‘property’ 
within: the meaningwof Article. 31 (2) of the Constitution and 
as the Act doesnot conform to the requirements of that Article, 
it:must;be held tobe void: - 5 ° 
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^ Mr. Pathak put forward another and a somewhat novel 
argument that the right of. the appellants to?use a public high- 
way for purposes of trade isin “the ‘nature. of an easement and 
as such can be reckoned as property in law; consequently there 
has been a deprivation of.prcperty by the impugned legisla- 
tion in this sense also. This contention seems to us to be 
untenable and it was. rightly abandoned by the learned counsel. 


The Advocate-General appearing for the State of U.P. did 
not and. could not dispute that a right to pursue any trade, 
business’ or occupation of one's choice is guaranteed by the 


Constitution. He, says however that this does not mean that . 


a citizen, can carry on his trade or business anywhere, he likes 
and such right is also guaranteed by the Constitution. He 
must have a legal right to use a particular place for purposes 
of his trade or business, before he can resist any encroachment 
upon'it on the strength- of the constituticnal guarantee. His 
argument in substance is, that the bus owners, as members of 
public, -have no legal right to ply buses on hire on any public 
road. ‘The only right which a member of the public can assert 
in respect of a highway is: the right of passing and repassing 
over it. The State in which all public ways vest under the 
law, has the sole right to determine whether it would allow any 
citizen to carry on a trade or business upon a public highway 
and if so,eto what extent. The citizen has no inherent right 
in this respect apart from:any State sanction. The position 
therefore is, that the rights of the appellants, as indeed those 
os the other bus owners, are created entirely by State legislation 
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Cm and?by State-legislation they -could ‘be deprived of the same. 
agh4 ' Thére-Ys’ no- question of any conflict with. the. fundamental right - 
om güafamteed: under Article 19(1)(g) of the. Constitutiog in such 
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Wp. ore. — [t$ not-disputed that the Bulandshahr-Delhi route. is a pare — 

PU e of: the-Grand Trunk. Road which.is a public highway: Ac E 
^os Cording to-English law, which has been applied:.all along: in 

. [&dia, a highwáy has its! origin, apart from statute, in. dedica: 

tior, ‘either: express- or-implied,- by. thé owner. of land of a. 
right ‘of ipassage-óver-it:to-the' public and the acceptance. of 

' that right by the public.(1) In the large-mafority.of. cases this 
dedication- is presumed from long and uninterrunted user” of 
away byethe- public, and-the.presumption.in such cases is so 

- strong as'to.dispense-with-all'enquiry into the actual intention. 
of. the -owner-of the soiliand-it-is not even material to enquire | 
who ‘the’ owner. was:() The fact that the members of the public. 
hatera! rightzof.passing and repassing-over a highway does 
not mean however: that all. highways could be legitimately 

, used :as-fóot.passages only: and that any. other user is- possible: 
only with the permission or sufferance of the State. It is from 
the mature:of:the user that the extent. of the right. of passage 
hasto: be. inferred. and .the. settled. principle -is that the right 

' extends.to.all.forms of traffic:which -have been usual and accus - 
'tomed .and:also. to all which. are reasonably similar and inci- 
dental thereto.(3) The law has thus been stated in Halsbury's * 


- 


Laws of England:(4) n- =- > : 
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v sf Where a highway ‘originates in an inferred dedication, 

adt is a question of..fact what kind of traffic it was so 

: , dedicated for. ,having -regard to the character of the way ' 

| zi and the nature of the user vrior to the date at- which 
“a sthev, infer dedication; and a right of passage once acquired , 

- will extend to. more- modern. forms of traffic reasonably 
'p.similar to those for.which the -highway- was odiginally | 

< dedicated; so'long.as.they do-not impose'à substantially 

' .greater,bürden on the owner of the soil". — > € 
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There, can be no dispuse that the Grand Trunk Road whieh, — 

" asa public highway, has 'been in existence since the 15th “3954 
Centuxy A.D. Shas been used for all sorts of vehicular traffic sag a mad 
that were in Pogue at different times. Motor Vehicles were re &' on. 


aa. 
certainly” not known when the road came into existence but ike sto 


“he ube of motor vehicles in. modern tinies as fneans of locomo- ‘U.P. i& ors. 
"fion and transport, could fot, on the principle stated’ above, z X - Mukher- 
amount to an unwarrantable extension of the accustomed üser “jen Jo 
to which the highway is subjected. If there is any, danger to n 

the rpad by reason | of such. user, Or if such user by one inter- 

feres with the user ‘by others, it is up to the State to regulate 
the motor traffic or reduce the’ number .or wéight ^R ‘vehicles 
on the, road in any way, dt likes, and to that no objection can 
possibly be ‘taken. But the ‘right "of. the public to use motor 
vehicles on the public road cannot, in any sense, ‘be regarded 
as a right created by the Motor Vehicles Act. The right exists 
anterior. to any legislation | on this ‘subject as an incident of 
public. rights over, a highway. “The State only. controls and 
regulates it for the. purpose of ensuring. “safety, peace, health. 
and " god Thoráls of ‘the public. - Once the. position is ‘accepted. 


that a member of the public i is entitled, to ply motór vehicles 


-e't ~o 


a hfgliway, thé question is, realis, immaterial whether he plies’ 
a vehicle for ‘pleasure t or pastime er far ‘the. purpose. of trade 
and business. The nature of the right in respect to the 
highway is not in any way-affected thereby and' wecannot 
agree. with the :learned::Advocate-General: that :the user ‘of 'a- 
public road: for. purposes’ of trade is an‘ extraordinary or 
special use ofthe highway which can. be nk only: under’ 
ee ‘sanction Tem = State. ous > MAES des 
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| The learned Ae General. in support of his conten-^ 
on has referred us to a few American ‘cases on the point 
In the case of Packard v.. Banton 2 UCET ao we = 
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, generally at "least may be TI ‘or foriditioned “as 
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the ‘Legislature deems proper". er P dii 
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This decision War appro: ed. in Fr róst v. ” Railreád" Ghi) 


and ,again in Stebhenson v. Bintord(a), where Suse 1. 
practically. retiterated. his “observations” an thé previous | case ‘as 


follows: oe 
l aoe is a well "established Jaw. that ‘he-highiiays x: iké 


t ` Stare, are. ‘public property; | that their primary and: pre- 


~ ferred use "is for private purposes; and: that “their” use 
: GOES 
for ‘purposes, of gain, 15 special and extraordinary W whi ich 


fae apace 675 4 E as T. ER 
: generally: - at "least ^1 ‘the: “Legislature Hay. prohibit. ot 
‘condition: as t. sees dae. 
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We do i fot tisk that ‘this iu thé law of Fadia under our 


Constitution. “The cases, referred" to above were noticed by ‘the. 


Allahabad ` ‘High “Court in the Full ‘Bench dec: sion ‘of ‘Moti Tal 
J. UHar Prüdesh. C Gő- ernment(3) and two of the learned’ Jide 
Sasthi ' the Full Bench expressed: tei opinion i that’ 

‘Abctrine of ‘exceptional user inight have “Been evolved ‘by i di 
Ame rican ‘courts in the same- way à as ‘they evolved the "doctgne 4 
of, police powers. They both held that this American. Tule 


did nr! embody thé English « or ‘the. Indian’ law on the “subject. 


se UJ - 

tek This. identical "point : was na giyat with ‘considerable. 
thoroughness, in a recent decision of thé “Madras High: Court 
vides C..;$.. S: Motor Service v.. State of Madras(5) aid: fit 
was -poirited ` out. by. Venkataranim Ayyar, - J.s who .delivéred.- 
the judgment of the -court, that’ the rule -of ‘special ‘“or - 
extraordinary use of highways. in America had its roots in the 


"doctrine of. ‘franchise’; which is still `a «recognised: institytion 


in;that country. ;-‘Fhe doctrine of ‘franchise’ or. ‘privilege’ has:' 
its-origin.. English Common “Law and. was:bound. up~with’-the ' 
old prerogative of the Crown. This doctrine continued fô: live 
in the American legal world as a survival of the pre-indepen- 
dence days, though i in an altered: dormis SER eae of! the royal 
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grants,under the English Common,.Law. was .taken by the 
legislative. graftts in:;America and the grant of, special rights 
by-elegisl&tion: to^particular individuals or companies is regard- 
ed there -as ra: "franchise. or’ ‘privilege’ -differing from the 


‘ordinary -liberties of a citizen. -The ,carrying on of transport 


X 


buses by common carriers on the public road in America is a 
‘franchise’ and not a common law right, which could be 
claimed. by. all citizens. and -a distinction is made, as the cases 
cited above! will show, between contract . carriers "who carry 
passengers;.or. goods under particular contracts .and. common 
carriérs, whose business is affected. with public. interest. Over. 
the;latter,the.State claims and exercises a plenary power of 
control. Ayyar;.J.:has, in our opinion, rightly, pointed out 


that:this.doctrine of ‘franchise’ has no place in; our Constitu- 


tion... "Under. the, Indian Constitution the contract carriers . as 
well as the common carriers would.occupy the same position 


so . far as the guaranteed right under Article 19(1)(g) is con- . 


ceymed.. and, both are liable to be ‘controlled, by, appropriate 
regulations: under. clause. (6) of that Article. ‘The law on the 
point, as.it.stands at present, has been thus summed up by 

the learned Judge: = 
L, 2 pte Ww ir 3 i E 
4i "The true position, then is, that all: public streets and 
roads vest in the State, but that the State holds them 
. , as trustees on bthalf of the public. The members .of 
. the public are entitled as beneficiaries to use them, as. 
/...-»a, matter of right and this right is limited only by. the 
-. _ similar rights -possessed by every other citizen, to use the 
pathways. ‘The State as trustees on behalf of the public 
_, + is entitled to impose all such.Jimitations on the character 
.. and extent of the user as may be requisite for -protecting 
~. -the rights of the public -generally;......... but subject to 
-such „limitations the right of a citizen to carry on busi-- 
. mess in.transport.vehicles.on public pathways cannot 
.. -be denied. to. him. on -the ground that the. State owns 

the highways": o> ae 
^t- We arè ‘in entire!:agreement with the statement ‘of ‘law 
made in- these passages: Within . the ‘limits imposed “by” State: 
regulations any. member of the’ public can ply motor vehicles 
on a-pyblic road,.:.To.that: extent ‘he can alep oarty-on- the. 
® 
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transporting passengers with.the aid? of the, vehi- 

ra PT is to this ` carrying on -of- tlie trade’ or® business ‘that. 
the Büarahtee" in: Article 19(1)(g) i$ attracted.and a citizen can 
légitimately complain if: any Tegislatiori--tàkes away. or curtails- 
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~ lie legislation in the ‘present ĉase has excluded all private. 
bus Is own hers from the “field òf tránsport business. Prima facie 
itis an infraction of' the provision ‘of ‘Article 19(1«g), of the 
, Con&itution' and thé" questiori for our consideration. therefore 
is, whether this ‘invasion by -the Legislature of the fundamental 
right Wd be justified under’ the’ provision ‘of clause (6) of 
Afticle’ 19 on' the ground that it imposes reasonable ‘restrictions 
oix the'éxercise of the tight iti! the Po OE 


SICH un qo | 
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=. Wile FOF "of thé Constithtior ' as dt — ifie the 
aiméndinent of. 1951; makes- 4 ‘three- fold -dtovision by wav of 
exceptioni" to"or limitation: upon: 'élausé. NEV oF the Article: 
In the first place it empowers the State to impose reasonable 
“aeons upon the freedom of trade, business, occupation 
or "profession: in'the' interests “of! the - 
second ‘place it empowers the’ State to p: 
and technical qualifications fíécessary for piXctis:ng any profe- ` 
sión ‘or ‘cartying’ on anj-occupation, ‘trade or business: Thirdly, 
—and' this’ is the result of the: Constitution (First) Amendment 
Act! of 1gg1—it enable the “State to carry on ‘any trade or 
business - either by” itself or‘ through’ a corporation owned or 
córitrolléd ` by: the? State’ tó the: exclusion of private citizers 
wholly or in párt. “It is not disputed- that the third provision 
which ` Was introduced _by théamendment of thé Constitution 
in^ 1951; ‘Was not in 'existerice when the impugned Act was 
pássed- and: the High’ ‘Court: rightly held that the validity of the 
Aét"is hot 'to:bé decided by àpolying the provision of the new 
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not 
clause’ The learned Judges held however that duite apart from 
_ the, méw provision, the creation of a State monopoly in regard 
to; transport: service,- as: has- been. done under.the Act, could be 
justified: as, reasonable: restrictions::upon . the: fundamental. right 
nee Articlezag(1)(g) of: the. ` Constitution _ linposed in. 
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thę‘intéregs-of- the! general publici! Fhe, question, 15 whether , 
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the: view taken by the High: Court. is right? 4. i eo 


sidered: ' The first is; whether the expression, "restriction, as, 


used' in"Article 19(6) and ‘forthe matter. of, that in the other, , 
sub-claüses of the ‘Article, means and includes; ‘total deprivation |: 


_otbér two questions-would:-arise, namely, whether these, xestrie;y ) 
tions/aré reasonable and: have ' been: imposed., in. the interests, : 
of ‘the’ general ‘public? / According tothe meaning given in the, . 
Oxford Dictionary, the: word::“restriction” connotes a. limita: ,., 
tion’ imposed'upon a'"person Or: a ‘thing, a “condition ;or; regular - 
tion?! of' this nature, though ‘the use ‘of: thé: ‘word in the, sense, ;; 
of ‘suppression’ is’ noti: altogether “unknown.!: In- the. case, of , 
Municipal Corporation of the City: of: Toronto y; Virgo(1), Lord: , 

Davey while. discussing., a- „statutory, power conferred. on a 
Municipal. Council to, make. bye-laws for. regulating and govern- 
ing-a.trade made „thei following ,observation; ; :, 4 | 

o.: “No: doubt the regulation; and governance of, a ‘trade 

Ir , may involve the. imposition of, restriction, om „its | EXET- 

. 41Cise..:. ..,where,such restrictions are. in the, opinion of 

n ithespublic authority; necessary: to prevent a nuisance or 
«^ for,, the. maintenance of, order.. But, ‘Their Lordships 
think that, there is a marked distinction ,to be, drawn 
.., between, the. prohibition, or, prevention of,a, trade and 
i», the regulation or, governance of it, and ,indeed ,a ,power 

| to, regulate..and govern. seems to imply. the continued 

i existence|.of, that which is to, be, regulated or, geverned". 
This line of reasoning receives support, from, the observa- 
tions made by some of the learned Judges of this court in their 
respective jüdgments in the case! of. A. K.:Gopalan v. The Staté(2) 

Tbe /question -fór.'consideration.'in that-:case::was,-the: constituit h 
tional validity: of' the -Preventive-Detention Act-and/one! o£. the 4 
contentions! raised-'by 'the learned’. counsel for 'the'appellant.in': 
attacking the-validity. of the legislation was, that it: invaded: 
the right’ ôf free movement: guaranteed ‘under Article 19(1)(d) : ' 
of the Constitution; andas the restrictions imposed’ by’ it could.» 

-)-896) A.C"! 88 (gg). Eoo Fhe ar Bieta iP 


e (2) [1950] S C.R. 88. : 
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not be fegarded as reasonable restrictions within the meaning 
of clause (5) of thé drticlé, the enactment should beg held to 
be void. This arguíüent. was: repélled by the majorigy of thé 
Judges inter alia on the ground that a law whiclr authorises 
thé deprivation’ of personal liberty did. not fall within the 
purview of Article 19 and its validity was not to be judged 
by thé criiéria indicated in that ‘article but depended on its 
compliancé with the requirements of Articles 21 and 22 of the 
Constitution. The expression "personal liberty" as used in 
Articlé 21, it Was said, was sufficiently comprehensive to include 
thé particular freedoms ‘enumerated in Article 19(1) and its 
deprivation therefore in accordance with the provision ‘of 
Articlé i1 would result in automatic extinction of the other 
freédóis also. In this connection reference was made to the 
sevéral süb-clauses of Article 19 and: Patanjali Sastri, J. express- 
ed Bis views in the following words: . i 
“The use of the word ‘restrictions in the various sub: 
clauses seems to imply, in the context, that the rights 
guaranteed by the ‘Article ‘are ‘still capablg of being 
exercised, and to éxclude the idéa of: inéatceration 
though the words ‘restriction and deprivation' are some 
timés used as intcr-changeable terms; as restriction may 
reach a point where it may well amount to deprivation. 


Read as a: whole and viewed in its setting among the 


group of' provisions relating to ‘Right to Freedom’ 
Article 19 séems' to my mind to pre-suppose that the 
citizen to whom the possession of these füiidamental 
rights is secured retais the substtatum of ' personal 
freedom on which alone the enjoynient of these tights 
necessarily rests". ud | 

The point for consideration in that case was undoubtedly 


different from the one that has.arisen in the present case and 
the question whether the restrictions enumerated in the several 


sub-clauses of Article ig could go to: the length of total depri-.. 


vation cf these liberties was neither raised nor decided in that 


case. But a distinction was drawn by the majority of learned , 


Judges between negation or-deprivation of a right and a restric- 
tion upon it and although it was said that restriciion may reach 


i 
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a point where it might ; amount to. „deprivation, . yet restrictions 

woüld'nogmally presuppose the continued existence—no matter 

even in a very thin and attenuated form—of ,the thing upon 

„which the restrictions were imposed. _Kania,,C. J. in. his. judg- 
ment (vide page 106) expressly said: 

'' “Therefore Article 19(5) cannot apply,to a substantive 

law: depriving a citizen of personal, liberty: I am unable 

to accept the- contention .that the .word ‘deprivation’ , in- 

cludes : within. its scope: ‘restriction’ when interpreting 

Article 21” . í 

s Against this. view it may e urged that the use of the 

‘words’ "deprivation" and ‘ ‘restrictions” as interchangeable ex- 

pressions is not altogether unusual in ordinary language and 

th nature and extent of restrictions might in some cases. amount 

to a negation of the right. ‘The. Orisa High Court in the 


‘case of :Lokanath .Misra v. The State of Orissa(1) accepted this 


view: and made a distinction between "regulation" and “restric- 


"tion".' .In the opinion of the..learned Judges the observations 


of Lord: Davey in. Municipal Corporation of.the, City of. Toronto 
v. Virgo(2) referred to above" could be distinguished on the 
ground that the expression used. in- that article was not, ‘restric- 
tion: ; but. ‘regulation’: and ‘governing’. .It:.is said. that the 
framers of the Constitution were: aware of, the distinction 
between. the power to- ‘regulate’ and: the power to. ‘restrict’ and 
-this would be apparent from a scrutiny of sub-clause (a) of 
clause (2) of .Article 25 of the Constitution where the’ words 
"regulating": and “restricting” occur in juxtaposition indicating 
"thereby that they "were. hot. E to convey the same 
meaning. - 

On. behalf of the remóndene much reliance has m been 
°: placed .on .2; decision. of this court: in Cooverjee v. .The.Excise 
: Commissioner, etc.,(3) where. the point for consideration, was the 
validity of:the.Excise Regulation. I of 1915. It, was contended 
inler alii, on behalf:of the appellant in:that case that the Ex- 
cise Regulation and the auction sales níade thereunder were 


. ultra vires» as the law purported to" grant. monopoly of that 


PE to a few | persons. and this’ Was inconsistent with Article 
[1952 AIR Orissa’ 45. Ng ae 
ah i 88. , cae eee, -— * 
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19(1)(g) of the Constitution. This conténtion was negatived 


‘and this court held that for the-purpose of determiping reason- 
'"ablé ‘restrictions: within’ the meaning. .of Article .19(6) of “the 


4 must'bé*had to the nature of: the: business. and the, conditions 


/CD.P. ors. prevailing in a particular trade. : The State has certainly the 
B. K. Mukher. . right' to’ prohibit trades which are illegal or: immoral or injuri- 
"yea, f. Y ‘bus’ tóUthe health and welfare of the public. The relevant 


es portion’ -of ‘the’ judgment: runsas! follows: — 

ete’ toot “Articve 19(3)(g) of the Constitution guarantees that 
all citizens have the right to practise any profession or 
dar 5n to carry on'any,ocdupation or trade or business and: 
< ‘clause (6) of the article authorises legislation which im- 
i " ndges reasonable restrictions on this right in the. interests 
‘on of the ‘general public. . It was.not disputed that in order 
a'e oito determine the reasonableness of the restriction regard 
4* must be had io the nature of the business and the, çon- 
".. ditions «prevailing in that trade....... It can also not.be 
u = denied"thabzthe State: has the: power. to. prohibit trades 
which are illegal: or immoral or injurious’ to the health 
4 “wandtwelfare ofthe. public. ‘Laws prohibiting trades in 
u 1. /mpoxious.or dangerous goods or trafficking in women can-e 
“it npotibe held'to be illegal as enacting a prohibition and 

tı «not a mere regulation. . . | , 
balt ig contended on. behalf of the respondents that these obser- 
* vations clearly indicate that the expression “reasonable restric- 
'. tion" vás used. im Article 19(6): of the Constitution: might, in 
“certain: circumstances, include total prohibition.: It may be 
- amentioned here thatithe Excise Regulation is not a prohibi- 
tory statute which prohibits trading in liquor by private 
citizens -altogether.. It: purports ito regulate (the: trade in a 
n particular. way, namely,.by. putting up. the right. of' trading 
~ in«liquor;in'specified areas to the highest bidder in auction 
>, sale. The . general: observations: occurring in the judgment 
cited. above must: therefore have to be taken with reference 


ta the.facts of that.case. =’. dE 
EY CMT Pase ho. d x « , "ME tt? e 
.,,., Be that as it may, although in our opinion the normal 
use of the word “restriction” seems to, be. in the sense of 
‘limitation’ and not ‘extinction’, we would on this occasion 
- > t 2. $ : 
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prefér not: to’ express’ anyi final opinion'on ‘this matter.’ If the 
word ‘restriction’ does ‘hot ‘include ‘total prohibition then s 
law under revigw cannot be: justified under: Article :19(6): 
tHat ‘case the law ‘would ‘be ‘void unless it can be a 


“by Article: -gi.-! That point: willbe dealt with under the’ other ` 


point ‘raised in'the'appeal' If however: the: word: “restriction” 

in Article! 19(6) of ‘the! Constitution "be' taken- im! certain cir- 

cumstances’ to include ‘prohibition as' well, the point for'con- 

' sideration then: would’ be; whether the prohibition of 'the'right 

of all private citizens'to' carry:on‘ the business of motor trans- 

: port om public roads' within’ the State^of Uttar Pradesh as laid 

down by the :Act’-can: be’ justified as reasonable ' restrictions 
imposed in. the interests of: the- general public «°° ’ 

As has been held by‘ this court in ‘the case'of Cooverjee 


4 


c v-The Excise Commissioner, :etc.(v) whether the restrictions are 


reasonable:-or not would: ' depend to'a large extent on the 
' mature of the trade and:the ‘conditions prevalent'in it! There 
is nothing wrong'in the nature-of'the trade before' us, which 
-is perfectly inffocuous?'' ‘The: learned: Judges of' the High 
Court have .upheld' the ’-validity’ of 'the legislation. substan- 
tjally on two ‘grounds. 'In.the' first: ‘place, they have relied 
on what.may.be ‘said: tobe ‘an M proposition ' of law, 
law, that prohibition’ with’ à- view'" to" State’ monopoly ` is 
not per.'se' unreasonable.‘ “In my opinioi"" thus observes 
one: of: the learnedi^Judgés, "ever: this ‘ total” stoppage of 
trade ‘on public’ places: and : tho oroüghfares: cannot* always ‘be 
said. to be an unreasonable''réstriction”. ''In ‘the second place, 
_ Xt has, been said that the transport semvices are essential’ to the 
life. of the community,and,it is conducive! to the interests of 
| the, general public to: have, an: efficient system. of: transport on 
pwblic roads. It is pointed:out ‘that.:the preamble to the Act 
, indicates that the legislation was passed in the interests of'the 
, general; public who are, undoubtedly .interested ina” suitable 
and efficient, road, transport. service, and. it: was not proved' by 
. the petitioners that the, monopoly, which was contemplated in 
, favour; of. tiheeState in regard. to. this particular: business,’ was 
mot conducive to, the. common welfare.: As'ia proposition" of 
(1) [1954] S.C.R. 878. : URS «umor ER oral 
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law, the first ground may not admit of any dispute but we 
think that.the observations of Lord Porter in te Privy ouncil 
case of, Commonwealth of Australia and othegs ^. Bank of New 
South Wales and others(1) upon which considerable reliance has 
been placed by the High Court would indicate the proper, way 
of approach to this question. ‘‘ Their Lordships do not intend 
to lay it down” thus, observed Lord Porter “ that in no circum- 
stances could the exclusion of competition so as to create a 
‘monopoly either in a State or Commonwealth agency or in some 
Other body be justified. -Every case must.be judged on its own 
facts and in its own. setting of time and circumstange, and it 
may be that in regard to some.economic activities and at some 
stage of social development it might be maintained that pro- 
hibition with a view to State monopoly, was the only practical 
and reasonable manner of regulation”. In order to judge 
whether State. monopoly is reasonable or not, regard therefore 
must be had to the facts of, each, particular case in its own 
setting of time and, circumstances. It is not enough to say that 
as an efficient transport service is conduciveeto the interests of 


. the, people, a legislation which makes provision for such service 


must always be held. valid irrespective of the fact as to wbat 
the effect of such legislation, would be and irréspective of the 


particular conditions and, circumstances under which the legis- 
lation was passed. It is not, enough that the restrictions are 


for the benefit of the public, they, must be reasonable as. well 
and the reasonableness could be:.decided only on a conspectus. 
of all the relevant facts and circumstances. 


: With regard to the second point also we do not think 
that- the learned. Judges have approached the question from the 


. proper stand.point. There is undoubtedly a presumption in 


favour of the constitutionality of a legislation. But when the 


. enactment on the face.of it is found to violate a fundamental 


right guaranteed under Article .19(1)(g) of the Constitution, it 
must be. held to be: invalid unless. those who support the legis- 
ation can bring it within the.purview of the exception laid 
down in clause (6)-of the article. If the respondents do not 
place, any materials before the court to establish that the legis- 


(1) [1950] A.Ç. 335 at 211. B e 


* 
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e 
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- lation comes within the permissible limits of clause (6), it is Civil 
surely mot for *he. appellants to prové negatively that the 1958 
islation: isi onducive to the bg 
legislation: was fog, reasonable and was not c Suture Anan 


welfare of ‘the community. In the present case we have abso- 
lutely Ño materials before us to say in which way the establish- D eo 
mënt of State monopoly in regard to road transport service in Kd 
the particular areas would be conducive to.the general welfare B. Roa E 
of the public. We do not know the .conditions.of the bus aii 
service at the present moment or thé conveniences or. incon- 

venierces óf the public in regard to the same; nor we are told 

how the position is likely to improve ‘if the.State takes over . 

the road transport; service and what. additional amenities or 

advantages, the general would enjoy: in that event. We men- 

tion these matters only to show that these are relevant facts 

which might help. the court in-coming to a decision as to the 
reasonableness or otherwise of the prohibition, ‘but unfor- 

tunately. there are no materials in thé record relating to any 

one of them. One thing, however, in our opinion, has a 

decided bearing on.«he.question of reasonableness and that is 

tbe immediate effect which the legislatión is likely to produce. 

Hundreds of citizens are. earning their livelihood by carrying 

on this business. on’ various routes within the State of Uttar 

Pradesh. , Although they carry on the business.only with the 

aid of permits, which are granted to them by the authorities 

under the Motor Vehicles Act, no’ compensation has been 

allowed to them under the statute. It goes without saying that 

as a tesult of the Act they will all be deprived of the means 

of supporting themselves and their families and they will be 
left with theit bused which will be of no fürfhér use to them 

and which théy may not be able to dispose of easily or at a 

reasonaple price’ It may be’ pointed out in this connection 

that in Part IV of thé Constitution which enunciates the 

directive principles of State policy, Article $o(a) expressly lays 

down that the State shall direct its policy . towards securing 

“that the citizens, men and women equally, have the right to 

an adequate means of livelihood”. The new clause in Article 

19(6) has no doubt been iftroduced with a view to provide 

«hat a Státé can crate a thonUpoly-in its own favour in respect 

oF any trade or business; but the amendment does not make 
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the: establishment. óf such mónopoly a reasonable restriction , 
within thé meaning of the first.clause of Article $. . Theyresult 
of the amendment is that the State would nog have to justify 
‘such action as reasonable at allin a ‘court of law and no *objec- 
tion could-be: taken to it-on the. ground. that’ it is an infringe- 
ment of the right guaranteed under Article 19(1)(g) of the 


‘Constitution. . It is quite true’ that if the present statute was 


passed after. the coming into force of the new.clause in Article 
19(6) of the Constitution, the question of reasonableness would 
not have arisen at all and the appellants’: case on. this point, 
at any: rate, would have been unarguable. ‘These are,however 
considerations which cannot affect-our decision in the present ` 
case: » The/amendment, ofthe Constitution, which came later, ` 
cannot be invoked to validate an earlier legislation which must 
be regarded as unconstitutional when it was -passed. ‘As Pro- 
fessor: Cooley’ has stated in his work on Constitutional Limita- 
Lions(1) “a .statute :void for unconstitutionality is dead and 
cannot. be .vitalised ‘by a subsequent amendment of the Con- 
stitution ‘removing »tbe constitutional objection but must be 
re-enacted”. We think that. this is sound law and our ‘con- 
clusion: is that ithe legislation: in question which’ violates the 
fundamental ,right: of the appellants under: Article ' 19(1)(g) "of 
the Constitution, and is.not shown to be protected. by clause (6) 
of the. Article, as it stood: at the time of the ‘énactment, must 
be held to. benvoid. under: Article 13(2)'of the Constitution. 


“We now come to the second point which is in a manner 
connected with the first and the question is: If the effect 
of prohibition: of the trade. OT business of the appellants by 
the impugned legislation amounts to ‘devrivation of their 
property or interest in a commercial undertaking within, the 
meaning ‘of ‘Article. 3109). of the Constitution, does nof the 
legislation’ offend against the provision. of that. clause inas- 
much as no’ provision for compensation, has been made in the 
Act? It is not seriously’ disputed on behalf of the respon- . 
dents that the appellants’ Tight to ply, motor vehicles for gain 
is, in any event an interest ina commercial urftlertaking. ‘There | 
is no "doubt also that the appellants have been deprived of 


$a aki lu Sou pura 
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- this» interest. : In. the- Wa the, High Court purt, in the, < çir- 


cumstances: ofthe present, .case,. there, i is no. scope f foi operation: i 


sith! a 12 4d 


of :Axticlei (2) of; the. Constitütion, and, ‘the reason, for taking | 


this:view is} hus “given, in. the judgment “of one of. the, déarüed | 


£d asd $ t, 


Judges. a ES tos Va x ta dle is ita Jawan fae ,t 
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5. oT he question. is whether by, depriving the private 
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operators; of, , their, right, to run. buses on „Certain rout 


, and: by.deciding, to run, the routes itself the State acquired ` 


ithe right which ,was- of, the’ "petitioners? | To me it appears 
, that,it,could not, be said that. there Was by the State any 


TU ae (a 


tioners; j whether,. such right 


fy 


7314 ford 


i] 


acquisition, of.,the right which wag, formerly. of the. peti, 
was, property or an interest. 
in a; commercial. or industrial, undertaking. The vehicles 


>1, which}, were peng. operated, by the , private Operators have | 


_ mot been, acquired by the State, nor as any other tangible 


f! 2101, 


. property, which, was, used. by the, petitioners. for their,’ 
. business, been, acquired. ; | What, has been done i is that the. 


ʻi, petitioners, haye; been prohibited from, operating their’ 


ail fot! ]! r 


iJ ty gtyere 


1, buses -on. certain routes. ,, This right of the petitioners has 


in no way peen vested in the State inasmuch as the State 


; always had an equal right with the- petitioners to run their 
(d 1d» ifa C inet Joc: 
"buses on these routes. Ms eee s | 
Áccording to the High 


Hail Ing HON l PT 
IE petitioners' right, y 1 
commercial undertaking is not suf&cient to attract 'the Opera: 


Court thereforé, mere ‘deprivation’ 


King 4 


tion, of, ‘Article 31(2) ot ‘the Constitution. as "thé deprivation" 


th 314 l t t " ep 
has ' been’ by th e, aut jority of! Jaw within the ieaning of 


clause (9), of that “article.” ‘Clause (2) could" be’ “attracted ' only’ 
if ‘the State had acquired | or taken possession of this very right 


rere Lak ha de 


or interest of the petitioners or in other words if ; the right 


DIR p44] ' 


of the petitioners to run ‘buses’ had beén ac juired by or had’ 


fief fin Mo 24 


become vested in the Government. The State,’ it is ‘pointed 
out, "has. an undoubted | right. to ‘run Buses of its own on the 


public thoroughfares, ' and they do" not stand on thé "rights of 


EOE ML WA + Fr 
the petitioners. „This argument, we think, is mot tenable 


TE jr faa 


having regard to the majority décision of this’ „court ` in the 
case of ‘State of West Bengal v. Subodh Gopal Bose & oihers(1) 


and Dwarkadhs Shrinivas ' v. ' The” Sholapur’ Spinning and 
Weaving Co. Lid. (2) In view of that i majority decision it must 


ze 
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Civil be akin t to be settled whit that clause S andi (2) of Article. 1.1 
m are not mutually "exclusive in "scope ‘but’ should be: read» toge. 
b.e ria ether as dealing with the sàme'subject, namely, the Eoin is 
i a of the right to próperty Dy tücans of limitations "gn*the State's 
The State of! "| powers, the. deprivation contemplated | in clause (1) being Amo | 
WE NR other than acquisito or “taking ^ possessio ' ‘ofp the [property 
B. K. Mukher referred to in”claúše (2): ! The learned 'AdVécate-General con- 
pom ceded this t tc ó be “the ‘true “Tegal ponon ‘after’ the: PRO 
ments * iof this ‘court Sid to "above: Thè fact/that the 
buses be belonging to the appellants have “not been -aequired ‘by 
the eas jg not materidk' ‘The ‘propérty: of a 
business | may . be ‘both’ tangible “and ‘intangible: Undeg the 
statute the "Góvernmént may” nòt déprive the'appellants of their 
buses or any” öthér tangible property ‘but’ they are’ depriving 
them, of the business of rütihihg ‘busés oh Hire on "public roads. 
We' think therefüre Hat” in these! circumstances ‘the’ legislation 
does conflict with th e" provision’ of Artitle’ s1(2) of ‘the Gon- 
. stitution” and as the’ fequireitients ’ bf that cladse have'nót been 


complied: With, it fhoid" De 'héld to Ke invalid» on’that ground. 


^lEJ:. . Uf eB DÓ.ul ehit y t! HE f DD 1e) i it ie Ta ry As | 


di*nt, fat td a tea, 


Ms 


The next point that requires Coiisidératioh - is, whether ‘the 
Act or, pany, ot, its provisions are discriminatory in their charac, 
ter and conflict. with the ‘rule of equal” protection ‘embodied x3 
Article 14. oÈ, the ‘Constitution? Mr. “Pathak has’ Tal ised a two-? 
fol d d conten tion ,on, this point. e has di ed in the p placé 
that no DOE a could be made ` in favour of. the “Sehte | 
as against private individuals. in tl the matter of. carrying on the 
business, « of plying buses for hire ‘on public roads. ‘The State l 
as a person, it is conceded, comes ‘under a different class’ or 
category from private citizens; , but the c contention is that ‘when’ 
the State carries on trade as "merchanis it occupies ' ‘the same 
position . as private traders and dts ^acts in this respect canet 
he regarded, as, acts ot t the Sovereign. . Much reliance has been 
placed, by the learned ‘counsel in support of this view, on th he 


rey 


judgment « of Sir Barnes. Peacock. in‘ P. dnd O. ‘Stéam Naviga- 


- 


li. 
iion Co. v. The. Secretary “of, State( 1). The, other “objection 
taken by the. learned. counsel is, t at the, ct, gives an un 
guided and unfettered. discretion to. the tate t associate’ such 


) AOI .[1 
persons as it Tikes in ‘the transport “business and thereby allows 


r 
—- - - 
"E ous e ) 
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it “to ate between one citizen and another. No em Civil 
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poss laid, be to regülate í the’ choice of the State ‘ifi-such’ cafes. - 1956 | 

|. SQ. “far as the” first ground “is is coHbermed, it is kan — 
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diac „mere differentiation. Ges not make ‘a’ le¥islation obnoxi : M 


e tq the fuam protection clause" The’ Legislature has 'alwáys' ' The State bs 
e «power t o make cla ssification “and all that is" necessary 19. ae | 
*that the class E ificatio shoul d ‘not’ be arbitiary but niust bear : # E rad 
a geasonable: yelation to- the object” ich the legislation Has’? -/ up 
in, view. "There is rio do ubt that 'classificdtion.'is' inherent’ in- Zi 
the onal of appl ol y; ‘ahd if the object: of legislation Ns C 
to, create monopoly in Hive of thé: : State With“ regard ‘toa : 
particular b usiness, “obviously thé ‘Stále. ca cannot bit be differen-" 
tiated , from ondiniaty C Citizeris and placed ` ‘in à seperate ‘category " 
so far as "the; ru T ring “of the business ‘is! cohterntdand_ this‘ à 
classification would have a perfectly rational 'relatior to ' the! 
object ‘Of a tet doubt if tHe" creation of 4 mêno-” 
poly in ’ favour óf "the State” ‘is itself bad of ‘ thé ' ground " of / 
violatin some ‘constitutional  plovisions, the 'státute would be 
invalid for ‘those reasons and ‘the ‘question ‘Of discrimination ' 
would ‘not be ‘material ^ at all." In ‘Our Opinion, the! ‘argument 
of Mr. Pa hák’ ‘that ihe State’ ceases to function "às a’ State as ' 
soon as it engages | itself iù a , fráde"like "ordinary" trader cannot” 
be “accepted” as a sound’ ‘proposition of law under the’ Con- ' 
stitutioti ot Ty did ‘at’ the present" day. “In ‘the ast | century” 
when the’ laissez faire ‘doctrine ‘Held: ‘the "field; die primary 
fünitiüh bf a Stire was consideléd to'be Wdintehance of law’ 
. and order and all other activities were left to private’ ‘orn: 
peutan Fhat conception is now changed and in place of the . 
slice! ‘State’ “of “old,” we ate now “having a “welfare ‘State’. 
ape) Iv of our” Constitution which’ lays ‘down thè ‘Directive’ 
Principles’ of State" Policy dearly indicates” what ‘the’ fünctions: 
of a “ds ité “should’ be” and many things ‘whith’ à could not’ have! 
bten ` coridideréd’ as State fun actions’ when” the case of ‘P. and O. 
Steam’ Nàvibalion Company’ cases) was décided "would. cer- 
tainly come within the legitimate scope bf State 'Düties.' Vide 
Lokanath Misra v. State of Orissa (a). , 
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us to, be: ane Section 3 of the Act* authorises the” "State - 


2) 4447) 
Con to declare . that. the, Joad transpòrt ` service’ im 


general, or ,on, particular | routes should be run ' afd operated 
by the Staté Govern?’ 


ment ,in.conjun¢tion, , with railway or, parilj bj the Staté Gov 
with the provisions 
of the Act. The whole question , js h how is the fast part of the’ 
section, to be, implemented, and ` carried out? 
choose any. and. „every, person it likes ‘for the purpose of being | 
associated with, ‘the transport service and there are no rules ` 
to , guide its, discretion, plainly ; the provision ‘would offend’ 
against, ‘Article 14 of the, Constitution, The learned ‘Adyocate- 
General ,pointed. out however” that the State is only to choose 
the: routes, or portions: of, routes on which the | private, citizens 
would , be allowed , to operate and the "number of persons. to ` 
whom "permits. should: be given, and, that the granting of. per 
mits would necessarily be regulated by the provisions of Motor 
Vehicles, Act, , This does, : not appear to us to b be an ürireason-. 
able. construction, to obe put upon the. relevant portion of 
section, $: of the, Act. and it receives support from what. is Taid 
down, in. section E “of. the Act. Om) this construction ‘the ` 
discretion to ‘be exercised by the State, would ‘be a regulated. 
discretion guided, by, statutory rules. ` We. hold ‘therefore that" 
the, appellant cannot, make, any gtievance, on this ‘score and 
that the , statute does ‘not, offend , against Article 14. of. the 


Constitution: l ; 
à N 1 it " 2 J i ale mt ls 1,3159 at I, , 

~ { i ry f i 1 

- Ci Coo TC. x 4 312 340 [13 f. gr E ti do4 2 M! 


., Ehe last, point that remains , „to be considered | is whether 


saja 


the Act, conflicts, x jth, the, guarantee of freedom of inter-Siate, 
and, intra-State trade, commerce and. intercourse, provided for, 
by Article 301 of the, Constitution? Article 301. runs as follows: 
M | “Subject. to, the ‘other provisions of this Part, "trade, 
| commerce, and intercourse throughout the territory. of 


leas 


India shall, „be free”. 
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Article 302 authorises the Parliament to impose such restric- 
tions omw, the, freedom , of. trade, commerce and , intercourse 
between. one, State and: another ,or , within any, part of ,the 
territory or India as may be required in the public: interests. 
Under Article 304(b) it is competent. even for: the Legislature 
of a State to gnpose rdasonable restrictions ‘upon the freedom 


É the’ State can " 


e : & 
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of trafe,, commerce and intercourse mentioned above in the Civil 
'. ‘interests of the public, but it is necessary that any bill or 19056 
i : ive the sanction 
amendment for this purpose should first receive | Saghir "Ahmad 
of.the President before it is moved or introduced in the Legis- S 


lature ef.a Staft. Article ,go1 corresponds to section. 92 -of the The "eo of 
Australian Constitution and’ is even wider than- the latter inas- ai 
e much as the Australian Constitution provides for the freedom #4 a uada 
of inter-State trade only. The High Court. has negatived the 
contention of the appellants on this point „primarily on the 
ground, that Article 301 of the Constitution. has no,,application 
to the present case. What is said is, that Article 301 provides 
safeguards for carrying on trade as a. whole as distinguished 
from the. rights of an, individual to. carry it on. .In other words, 
this: article is concerned with the passage: of commodities or 
persons either within or outside the State. frontiers but 'not 
directly with individuals carrying on.the commerce or trade. 
The right,of individuals, it is said, is-dealt with'under Article 
19(1) (g) of the Constitution and the. two articles have been 
framed in order to secure two. different objects. . 

The question is not quite. free from difficulty, and in view 
of the fact that we have declared. the Act to be unconstitutional | 
on the two grounds mentioned above, we, do ,not..consider. it. 
mecessary to record our decision on this point. We would only 
desire to ‘indicate the contentions that have been or could be 
raised upon this point and the different: views that are. ; possible 
to be taken in respect to them so that the Legislature might | 
take these matters into. consideration, if and when, they think 
of legislating on this subject. - LM NV | aede c4 

We desire Lo point out that. in regard Lo ‘section, 92 of 
the Ausiralian Constitution, which so far as inter-State, trade 
15 concerned adopts almost the same language „as Article 301 
of ‘our Constitution, it has been definitely held. by, the Judicial 
Cdmmittee in the case of Commonwealth. of, Australia v. The 
Banh of New South Wales(1), that. the rights of individuals 
do come within the purview of the section.: Jt is-true jas: 
Lord Porter observed, that section 92 does not.-create any new 
juristic rights. but it does give the citizens of the State or the 
Cominonwealsh, as the case may: ‘be, tht ‘Tight to-ignore and; 
if necessary, to call on the judicial power. to help him. to. resist 


- 


X 
if ) 


w [1950] LR.A.C. 2855. i de dis 
e 


Civil 

1956 

eed 
Saghire Ahmad 


y, 
The State of 
U.P. & Ors. 


| ; i 


@ THE CALGUTTA LAW JOURNAL à [voL. 98 

LI 
legislagive or executive actions which offend against the section. ' 
It follows from this, as His Lordship pointed out, that the 
application of section 92 does not involve calculatioms as to phe 
actual present or possible future effect upon the “total value 
of inter-State trade, the difficulty in applying such a criterion, 
being too obvious. If this view. is adopted in regard fo 


B K. Mukher- Article 301 of our Constitution it can plausibly be argued that 


jea, J. 


the legislation in the present case is invalid as contravening 
the- terms of-the article.. The question of reasonable restric- 
tions could not also arise in this case, as the bill was not 
introduced with the previous sanction of the President as 
required by the proviso to section so4(b). It is true that the 
consent of the President was taken subsequently but the proviso 
expressly insists on the sanction being taken previous to the 
introduction of the bill. 

It may be argued that freedom of trade does not, as Lord 
Porter observedin the Australian Bank case (11 referred to above. 
mean unrestricted or unrestrained freedom ‘and that regula- 
tion of trade is quite compatible with its freedom. As against 
this it may be pointed out that the Constitugion itself has 
provided in Article 302 and 304(b) how reasonable restrictions 
could be ‘imposed upon freedom of trade and commerce and 
it would not be proper to hold that restrictions can be imposed 
aliunde these provisions in the Constitution. The question 
would also arise as to what interpretation should be put upon 
the: expression “reasonable restrictions" and whether or not 
we would have to apply the same tests as we have applied in 
regard to Article 19(6) of the. Constitution. One material 


thing to consider in this connection would be that although 


the Constitution was amended in 1951 by insertion of an addi- 
tional clause in Article 19(6) by which State monopoly in 
regard to trade or business was taken out of the purview of 
Article 19(1)(g) of the Constitution, yet no such addition was 
made in Article 301 or Article 304 of the Constitution and 
Article .301, as it stands, guarantees freedom of trade, com- 
merce and intercourse subject only to Part XIII of the Con- 
stitution and not the other parts of the Constitution including . 
that dealing with fundamental rights. i 

The Australian 'Constitution indeed has no provision like 


Article 19(1)(g) of the Indian Constitution and it is certainly 
(1) [1950] L'R.A C. 235. E: . 


i , RT. ' 6 
VOL. 98] ' SUPREME ,COU : : 3 
ah argfable point as to, whether the rights ot individuals alpne Civi 
are dealt with in Article 19(1)(g) of the Constitution leaving 1956 
the freedom ef trade and commerce, meaning by that expres- Nad 


sion “only the free passage of persons and goods’ within or E summed 

withaut’ a State to be dealt with under Article 301 and the The State of 

folewing articles. ` U.P. & ors 
We have thus indicated only the points that could be.. B. K. Mukher 

raised and the possible views that could be taken but as we jea, J. 

have said already, we do not desire to express any final opinion 

on these points as it is urtnecessary for purposes of the present 

case. The result is that in our opinion the appeals should be 

allowed. and the judgment of the High Court set aside. A 

writ in'the nature of mandamus shall issue against the respon- 

dents.in these appeals restraining them from enforeing the 

provisions of the U.P. State Road Transport Act, 1950 against 

the appellants or the men working under them. There will 

be no order as to costs. 


Appeals allowed. 
R.N.C, ‘ 
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° = ‘APPELLATE CIVIL  ... T 
Before: Mr. ‘Justice P. N. Mookerjee 
and Mr: Justice Renupada Mukherjee.@ > p 
PANKAJINI DEBI & ORS.. .* ' 
' V.- g 
SUDHIR DUTTA & ORS.* : 


Deed of release—ádmission in—Effect—Settlement entries—Value—Presump- 
tion of correctness, how far rebutted by admission 1n a deed of release 
Although it is quite true that a mere deed of release will not defeat 

or extinguish title, on the.-principle that title to land cannot pass by 

admission when the Statute 1equires a deed, of transfer, that principle 
will apply only when there was some such title vested inthe executant 
or executants of the: deed of release: $ as 

Where (as in the present case), there is no proof that the executants 
of the deed of-release had ever any title to the suit properties, the deed 

of release will not be hit.by the above principle. .. `. T 
The Settlement record is not a document of tide. It does not create 

or extinguish utle to land. At the most, it may be ijelevant as ‘some 

evidence ot :title to..the land and may raise a presumption of title by 


virtue of tbe statutoiy presumption of correctness attaching to its entries 


1 


undér'Section- 103B(5)''of the Bengal Tenancy Act. per 

Such presumption, however, can be rebutted by the admission made 
in the deed of release by the executants thereof that they had or have 
no title or possession in the disputed property and that the Settlement 
entry to the contrary effect in their favour is incorrect. 

An admission by a^party, save where such admission can be explained 
or shown to be wrong, usually binds him and it is pormally the best 
evidence against him on the point. " 


Appeal by the Defendants Nos. 15 to 33. 

Suit for declaration of title and partition in the alterna", 
tive for refund of purchase money and damages. 

The material facts will appear from the judgment. 

Apurbadhan Mukherjee, Chandidas Roy Chaudhury and 
Amarnath Banerjee for the Appellants. 

Rajendra Bhusan Bakshi, Radha Kanta Bhattacharjee and. 
Arabinda Guha for the Opp. Parties. 

The judgment of the Court was as follows: — 

P. N. Mookerjee, J.—This appeal is by defendants 
Nos. 15 to 22 and it arises out of a suit for declaration of 
title and partition, in the alternative, for recovery of a sum 
Rs. 9,000/- by way of refund of purchase money and damages 
trom defendants Nos. 10 and 11 ‘The learned Additional 
Subordinate Judge, 6th Court, Alipore, who tried the suit has 
passed a preliminary decree for partition accepting the plaintiffs 
claim of title to the extent of a 7 annas 6 pieg share of the 
disputed properties. He has dismissed the plaintiff's alterna- 
tive claim for récovery of the purchase money and damages. 


* Appeal fiom Original Decree No. 79 of 1950 against the judgment 
and decree of Qi K. C Sen, Subordinate Judge, Sixth Additional Court, 
24 Parganas at Alipore, dated the 14th Febiuaiy, 2950 
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UE ‘Deféridants Nos. 15 to.22, who contested | the plaintiffs title 


e 
a 


to the suit ‘properties, and, set Up, 16 a annas due in’ theinselves, 
have preferred the. ‘present appeal, ne OE 2 1x 
"The facte giving, rise to. the present. pou iid be 
shigrtly stated as follows; n» MEI CL LE 


QNM ee i ee Roe ups i ax nog vts Lege 533 "E 

“One: Ralomstilla left , two, sons, -Enayetulla: and CADdulla, 
Mcr died leaving, two widows, Ajmanriessa' (senior) and 
Ajimannessa (junior), a son Efajuddin and a daughter Kada- 
bahu by the senior. wife. .Ajimannessa, Bibi and a son Mokshed 
and’ ‘three daughters, Hamidan, Sahidan ‘and’ Rahidan: by the 
junior ‘wife, : Ajimannessa- Bibi., Kadabanu; Hamidan and 
Sahidan are dead, so also.is Ajimannessa’ (senior) ás' also Efajud- 
din. The latter died leaving two sons Arshed and Nausher and 
three daughters Keshida, Moksheda and Rashida. ' These sons 
and! daughters: of Efajuddin „are defendants Nos. 1 to 5 of the 
present suit and defendants Nos. 15 to $2 claim to have pur: 
chased ‘the suit properties in, 16 annas from them. i 

‘OF the.-branch of Enayetulla through A jimannessa (junior) 
Hamidan. and *Sahidan are dead and Mokshed 15 defendant 
No. 6 ahd Rahidan defendant No. 7. . 
é 

The plaiatif claims title to a 7 annas 6 pies share of the 
suit’ properties through the branch of Abdulla: Abdulla left 
two. sons, Tamijuddin Molla and Menajuddin Molla. Tami- 
juddin: is! defendant; No. 10, Menajuddin is'dead and he died 
leaying a widow, Nurjan, who, was defendant No. 9 arid-a'son 
"Abdur Rashid alias Abdul Rashid ‘Molla, who As defendant 
No. 11. These two defendants Nos. 10 and n ‘are the vendors 
of the Be panu ^ deal 
tas b x 

Dining , the pendency. of thé suit, "Ménajuddin's widaw 
“Najan, defendant No. 9, died and | also Nauser, défendapt 
No. 2, the latter leaving a. widow Sayajan ‘and a'son' Ahmed 
Ali and a daughter, Foyzannessa, who, were made M 
defendants. Nos., 12, 18, and. 24.10 the ‘din. te 


MIS HIS ate 0j | -t abide, 


r 1 
f i í 1 


! 
thas 


TN plaintiff claims to have ‘purchased 74. alias 'of the 
uit properties from. defendants Nos. 10 and*11 by a kobala, 
dat ted August 27, 1947, which 'is' 'Ext:'-3 im the:‘case! T Defen- 

nts Nos. 15 to A. claim to’ have ‘purchased 18'annas'of the 
"suit properties by four kobalas viz.,"Exts:’ B^tó B- -8, dated July 
. ° e 
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—y anan 


Pankayinio Debi 
&- ors. 


t, V. 
Sudhir Dutta 
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P. N. Mooker 
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Civil 241940 (Ext, Br), "April 16, 1942 (Ext.: B) November , zE» 394% : 


7056 (Ext. Bg) and May 18, 1943, (Ext. Baj; from the several defen- 


F956 UT , i - r 
—~ dants, defendants; Nos 1 to “gi who were: Efajgddin's legal 
Eee Debi representatives at Em if  Mokshed ‘claims: tithe: to: a portion 
ak JM à 
Tu of tbe suit properties upon the allegation’: ‘that the, said; (pro 
his death, they 


gor perties: sbelgnged . fo Enayetulla and, upon 
devolved upon, the two, branches of ‘his heirs. through bis two 


KN i _Mooker: widows; Ajimannessa (Senior) 4 dnd Sma ae HJuniot)-;. en ! 
jee, Je re ae EMT r, s ENTE Cette 
“et According 10, the. plaintiff, the suit’ properties. , were,,the 
ancestral, properties of the two biothérs ‘Enayetulla. and. Abdulla 

bers ( 41) of Abdulla’s 


and, from two members (delendan ts Nos.''10° ‘and 


‘branch, 35, already stated, the plaintiff mu 7..annas 


rera "T 
4 ot * 2 $ * 
dij. See ate cn i 


6. pies -share of the Same. |. : 
Jat. a : i 


TM UP. 
apt do que uf ust cad. euge 


mL Pa uj * ne "T AE f 
(is case ‘the’ ‘plain intiff: primarily relied upon 


“Jn. support-of his case 
ihe settlement end jh ihe félevint settlement khatian, 


‘which, i$, Ext, ,8 in y the piceit case; ` the isüit properties. were 
recorded, in yam S of Efajaddin: |! Ajiniannessas: ‘Mokshed, 
Rahidan, Tamijuddin Abdur’ "Rashid and? 'Wurjan! and ; the 


total share of Tamijuddin und Abdur Rashid: {yasrstated..to 
.be iy, annas 10, gondas that is, 74 annas which the plaintiff 
: Claings;;toi have ‘purchased ‘by "by hís Kabalá ‘Ext! 3...It is.ón this 
.basis that, the present suit Wai) inistitutêd by the plaintiff: for 


I5: EN d TE 
anpas or 7, ands 6' pies i share of ithe suit 


| partition, o£ this; T$ 
Cfr jela} o aie Y 
properties, and. there was,” AS e Have" “already: ‘said; anu dltér- 


,atye.glaim for yefund, of the Zoritideriition inoney:of Rs. 18,700, - 
, of, the kobala, , Ext. D nu vith, damaged; thé’ total eaim “ini that 


behalf being laid at Rs. gaok *" FADUM sos xpi 


3 11 


ifs, . 
A ! pe E "27$ -1 va 17 tly 


^ 


dence d he: suit, was, contested by, defendants Nos. 15 to 33 and 
salso by, defendant } "No. 6 on ‘thé ‘sttength of their E ti«les 


kis: ENDS Ur b eon 
i, AS, indicated above. go uae whas mea 


bhurka aai ez cup OSEE S 
; b - 53 - 
Yee ty hee st Kbavi dl iou” 


The earned ‘Additional Subordii a accepted:-the 
plaintiff's case on this question: “d£' title and: "— a ‘preliminary 


decree, for partition An his favour " 
» "at 4 1 
inf : d eu: he (st A án i 


radoi n y PO Othe oe hg dh Eh s 
“stočil The, principal , document,: , upon , which the fact’! of the 
yet | plaintiffs: suit; so. fay, as title, and partition ‘is is cbiiéétheds really 


i. depends, is a dead of re]ease,. Ext, D, Dr, , which was exéciited by his 
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= y ddin Rashid, along with the Tatter’s 
S vende Tamiji aad Abdu} Rapai rag") En (48. An that 
‘tho ther Nirjan as; fax back as, September r n ^, 193 
"éd of-releme Ext D. which Was eyed. in’ favour of Efajad- 
"tiis "branch, which: eventually,came, t D o. be. yeptesented by: ‘the 
. SERS (Defendants Nos, A510 ,.5) 2! thé " fedi ippellants 
(defébahte: Nos. i15; NO, 22 )yy, 16 W: oed | Stated’ chat” the | 
"execütants,. nàmmly, Tamijuddin, - Abd i Rashid id’ aia Nurjan, 
""GWeverbad:nor have, any. sprp, of title or osseifión n” ‘in inter, 
" “and gop which are ‘the subject 
‘glia the two: GS. .dags Nos.,404 a m d 4o5 whi nd ubjec 
matter of the present.suit and th at the enti m in mé e settlement 
record (Ext.. 2) recording their names in ‘Yespect: of the” said 
zi e was ‘absolutely, incorrect s... patea- 
noosni Nn 263 bios monah yi di P 
Ui u Ito ó$smot necessary for oug, present purpose” to fefér to 
: f release wip gop ites: 
"ampbtbeiuportion;ef | the said, ee Aa re ease, Ext D. 
“Fe Defendants Nos.;15, roa. l lied, D m pa bros "upon this 
"deed: of releases (Exti,D) Fox the purpose, of iin that the 
EN plaintiff s; claimi,of title to. jany, share e) suit 


ud «pm à 


B ropettiés" Was 
oci 'unfeunded.,, , The , Jearned "Adi iiti Mab? Subdrdinate 


J Sake ‘gf! 


* Judge; upon - Shee ee “title, to, l land ‘cannot pass! by 


4 admission “‘and,that,a, mere. | deed of release. wótild nof ‘be elfec- 


“C= tivento pass ; ;such . titlen rejected e said détendats" l cóitention 

iandibaving-held that, the release | xt. `D was ins naiificlent to pass 

M ow hé;finally..concluded that the presum tion ‘oF the! settle. 
:Íment»record: Ext. , 2,.in the: plaintiffs favour “had! ‘Hot “been re- 

1 buttedt. and; in that, view, “he decreed the plais Blaim fot 


"h E 


-» partition. +. As.. a necessary, corollary, th plaintitis alternative 
i^ claim:for refund and, damages, was; dun (cli eats 


€ SLA, EO ora! 


pe lute 7 Jana 1 EBEE E i 


jiu OQ Be oprie ety, Uo" the" ledinéd! Sübordinaté: judge's- „view 
5 | that t the “release Ext D “was OP no avail “to: ithe: appellants, 

| upon, qid his xn 1 judgrnetit" i$ baset, vis’ challenged in 
4, Hiis, APRES AN m d Mr. Ap E. ur badhan” “Miliherjeesappearingi for the 
elena ap ppellants , has cntétided! that, ‘althoughitdis quite 
,,, Hue that a mere bobs at neni would not'deéfeat-orcextinguish 
n eiu to tid att een Would apply ‘only’ whereithere was 


Wi (b “ie 


such "title ‘vested "hm “thé! ékecutant! or executants-iof the 


it SORE, Qua a 

deed of release, but, im (he pfesent case; thererbeiug mo ‘proof 
that the executants o of the deed. of release Ext. D had ever 
any title to the suit prépetties; that "deed. niggr5D' Would not 
_ be, bit, by, the *above penapi of law. He bas further con- 


Sayed 1 E 


‘tended that, in,any. event, the, BISA in the’ deed’ of release 


tIl iaito 
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‘aji l yt hee n 4 hy n 7 " . ; 
Civil Ext..D that the exscutánts ‘thereof had ro:'title or possession 
; ul uo Pob NES 
eigg6 . - in,the,two, relevant C.S. Dags Nos. 404 and 405 and that the 
e so za d oL. ii is > : ANE , 
ier as. 7 en to the “contrary : was ! incorrect: was clearl 
Pankajini Debi dag eof "1 ; E 


1 t . Ut, - i , = . 
p kro, relevan, and sufficient also in the facts of this .case,, to Yebut 
ae | 


t 
| 
WV. 1 


: sai : » i ' 
ORNA x ion : e settlement. record Ext. 2, reeordin 
Sd p. the .presumption of the settleme , s, recording 


t 


MEA WE. Jo < rest - ; : 

& on.  .-the,manies of, those ecutants in respect of the said dags. ; 
P. N. Mooker- ` We have, given the matter our 'best consideration and we 
jee, J. think that, there is considerable force in the above submissions 


-~ i 


of, Mr. Mukherjee and they should be accepted. We , shall 


- Lors } ' 1 - - ž 
presently, give our reasons for this view. 


t 
S ! be { Ms 


It may be conceded and, indeed, there ‘can ‘be no dispute 
, on, the, point, that the settlement record Ext. 2 would raise a 
presumption that defendants Nos. 10 ard 11 had title to a 
| 7 annas 10 gandas or its equivalent 7 annas 6: pies share of 
m the, suit. properties" but “that” presumption would ‘clearly be 
rebutted by the admission of the said. defendants themselves 
ine deed of release, Ext. D, that the said entry was wrong 
anid! diae they had no such title ‘or possession *in' the ‘suit pro- 
_, perties., ‘This will be quite a légitimate -use of ,the -deed of 
as, reléage, xt. D which will not’ contravene: the decisions. of .this 
Court, itt, the calis of Jadu’ Nath Poddar v. Rup Lal Poddar(1) 
and’ Dharam” Chand Boid and' others v. Monji Shahu «and 
others(2)* ot ‘the later" case of Mathura’ Mohan ‘Saha v. Ram 
, Kumar * Saha(3) or the principle enunciated therein, that 
title to "land" does not ‘pass by admission when the statute 
requires a deed of transfer and that a mere release is ineffective 
to pass title. The use óf tbe admission for the purpose of 
rebutting the presumiption of the settlement record would not 
. beto use it to pass or extinguish „title and this is certainly 
not using the deed of release Ext, D as a document of title 
, eithér ‘creating or extinguishing ‘or transferring title to land. 
Such: use would not. be hit by any of the above decisions or 
theSearlier decision of the Privy Council in the case of Mus- 
sammut, Oodey .Koowar v. Mussammat Ladgo(4) where stress 
wag laid on the distimction between .a mere release on the one 
.. hand and a conveyance or.a contract to. convey. ‘on the other. 
ahar Aum CRM | | 
r iu^ Tojexplain ourselves we would add a few lines. 
i e E | 1 


Ua, tp] i so 1 


(ta ; l 4 "EE. | à 
. . (ay (1906) LL.R. 33 Calc. 967. , (3) (1916) LL.R. 4$ Galc. 790. 
(3) (1912) 16 I.C. 440; 16 C.L.]- 438. ^ (4) (1870) 13 MALA. 585. 
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"v The seulement, record is.not à document of title. It does 
not create -or extinguish ; title lo, Jand; "At thé ‘most, it may 
(Je tes 
‘he’ welevant as. “some evidence, of title to the Tecordéd. Dags and 


"my raise!a presumption of, title by virtue “of "the statutory 


presumption of, correctness . attaching to ‘its entries’ under 
section 103B(5): of: the Bengal : ‘Tenancy, Acy. Such ‘evidence, 
' «however,.is rebuttable, and so. also the presuinption and ‘they 
may be effectively. rebutted by production of contrary evidence. 
“An: admission, by: the’ party. (in ‘whose favour the settlement 
entry, stands) declaring that he had or ‘has no title or possession 
in the disputed Property , and that. the settlement: entry -to the 
contrary.effect in his, favour " is ‘incorrect, save where such 


“admission. can , be. explained’ or 'shown to “be wrong; usually 


binds bim. and it is normally the ‘best, evidence against ‘him 
on the point. (vide. Rani Chandra ‘Kunwar ‘v.' Chaudhri Narpa 
Singh and others(1)]. and it is certainly relevant ‘and’ ordinarily 


. ‘quite sufficient to rebut the presumption ‘of correctness of the 


record of, rights. The , "so-called ` presuitiption of ‘title’ which 
entirely ‘rests upon the presumption of correctness of the settle- 
ment record would therefore | go asa necessaty ‘consequence and 


i, @the. Khatian entry, as evidence fo the party’ s title would be: prac- 


‘tically valueless..as against his own contrary admission. ‘There is 
no question of transfer or extinction of title which presupposes 
an existing title. The question is of proof or disproof of title 
and rebuttal of the' evidence in.that behalf, furnished by the 
Record of Rights. For that purpose the admission is certainly 
relevant and in the normal course of things it ought to prevail 
over the Record. Ext..D, therefore; would rebut the Settle- 


ment Khatian Ext. '2 in the present case. . 


It is thus clear that on the M A of title, the plaintitt 
‘can derive no assistance from the Record of Rights Ext. 2 and, 
there being no other evidence (barring some highly interested 


‘and /ot:'worthless oral testimony, utterly unworthy of credit), 


on which the plaintiffs claim of title can be supported, that 


' claim must be rejected. We, accordingby hold, that the plaintiff, 


on the materials before the Court: has failed to establish his 
title to' any share 'of the suit properties and his present suit, 
so far as it is for:declaration of title and partition, must fail. 
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are {i safe t ti " 
s aga tbelgyvhere, apart front uie fact thatthe c ed male 
inre rpicious document, there were Varióus "circumstances; and ,mate- 


vankayint Debi’ Tals to; be considered dn, the question: of title and for fhei 
UA „consideration the, cast’ had ‘to "be": remanded to; the: Jower. 

» Boc » appellate court. ,,. hat case, ‘therefore, is clearly distinguishable. 
su mE "i55iWe- are not called, upon int this cake to pronounce upon 
jee, J. — isthe.irespective rights of the contesting’ déferidants 4 (Defendant 

t Nov 6,; representing. Enayctulla's | branch “through Aj imonnessa 

»n(junion).r including the, said lady herself, “andi”! Defendants 

aMOsu 5! AO 35 claiming. throught his other branch; represented 

by Defendants, Nos. 1,10. 5 as, bétwéen themselves “and it: is 

enough, for .our, present . purpose, to dismiss the plaintiff's«claim 

for declaration of title and partition. In the''suit: ‘there was 

n nodprayer by any; of these defendants’ for’ declaration “of their 

4 title inter, se, or, partition, The I merely ' prayed for dismissal 

4 nof- the, plaintiff's suit. At alsc „appears that a'sépatate suit. for 

of spartition has, been instituted by Mokshed (Defendant “No: 6) 

Lr in, which, Defendants Nos. 15 tO #2 -have ‘béen impleaded:: : In 

- „these circumstances, WE do not deem it própér'and"it is cer- 

.! 4ainly not.necessary in, this case—to say ‘anything on‘the rival 


M . EN A ah E 2 t1) Ene ard i vi 
«claims of the: said defendants inter se and We inake' no observa- 
EN : T a & oa pd da * oan H! E +h? "M 1* T EERI i 4; Ih dto fa ga i 
s;tion om the point. 4 3 sunu 
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—.'' Kisi necessary “how to turn to the plaintiff's alternative 
"lajim for''refund of: thev consideration money; of, his, kobala 
ext g, namely, Rs- 8,700/-.. with, damages, to, the , extent ol 
-T R. 300/1 "as claimed in»thė: plaint, the total figure. being 

Rs. 9,000/-. This: claim, as: we. have already said, ,was made 
against the plaintiff's vendors, defendants Nos. 10 and 11. In 
om the: kobala, Ext: 3," there is a clear „provision, that, , if the etitle 
conveyed "thereby ‘be found to be defective, , the,, purcbasor, 

"* amely, ihe’ present plaintiff "Would be; entitled., to: refund of 
: "Phe lentifé: consideration money of: Rs. 8,7o0,,together, with 
E jritérest^ and compensation: for. all losses; and, damages, what- 
Wir Hispever?: THere«was*noi'doubt some defence, sof up. by, the ven- 
^6 ois défendants+Nos.! rov arid 14: to.this part of, the, plaintiff's 

dii clsini to the effect thatjthe whole, amount,,of. the. consideration 
r^ grübneyi(Rs “870075 as mentioned, in. the .kqbala Ext 3): had 

not been received by them, but we areenot impressed by the 
evidence, adduced in support.of.that defence,v.In the kobala 
e o0) Q9) 13 LS agi; 22 CL]. $8007 UN 
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Exi g ‘we: find';an. endorsement, , of, the | Sub-Registrar that 
Rs 5;8oo/- was paid, in, his, presence,,., WE, also find that, the 
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balance amount, namely, , Rs.: 2,900 /;,.Was paid to the vendórs, Pankajini Debi 


tse r aiftae fA 
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defendants pos. ro: ande), under, à, separate receipt," Ext. ^5, 
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stances and in the light of the evidence, which has been adduced 


4 vase ‘ 


J PEE ` 
P Em UE - a te ile 1 ; a 
Ori thé date 'ofethe ;Baina, August 21. 1047, In thése circum?  sudhir Putta 


& Ors. 
Ris d d 


& oos 
0 "M , 


1 


. . a . als. twee b yt RES 
in this case, we are inclined to hold that there was full pay” p, N` Mooker- 


ment of the entire consideration money af, Rs. 8,700/- of the 
kobala, Ext. 3, by the plaintiff to his vendors, "üéfehdant 
Nos. 10 and 11, and that the plaintiff is entitled, in the events 


which have happened, to a refund of the said amount. 


We also hold that, in the circumstances of this case and 
in view,particularly, of the express provision in the kobala. 
Ext. 3, to that effect, the plaintiff is further entitled to interest 
or damages, but, as the claim in that behalf was limited 'in 
the plaint to the sum of Rs. goo/-, we are unable to allow 
him anything more on this account. 


The plaintiff, therefore, will be entitled to a decree for 
a total sum of Rs. 9,000/- as against defendants Nos. 10 and 11 
on his alternative claim and his suit should stand decreed to 
ethat extent. Order XLI, rule 33 of the Code of Civil Pro- 
cedure contains sufficient warrant for the making of this decree 
in the present case and we feel amply: justified in applying 
the said provision to the facts before us. 


In the result we allow this appeal, set aside the prelimi- 
nary decree for partition, passed by the learned Additional 
Subordinate Judge, as also the declaration of title, made by 
him in the plaintiff's favour, and dismiss the plaintiff's claim 
in that respect, namely, his claim for partition including his 
elaim of title to the suit properties, but we grant him (the 
plaintiff) a decree for a sum of Rs. 9,000/- against Defendant 
Nos. 10 and 11, Tamijuddin Molla and Abdur Rashid Molla, 
who are Respondents Nos. 11 and 12 in this appeal, on his 
alternative claim for refund of the purchase money and 
damages, the decree of the learned Additional Subordinate 
Judge is varied and modified accordingly. 


In the circumstances of this case, we are also inclined to 
give the plaintiff his costs against defendants Nos. 10 and 11 
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The: applicant: ‘Arbitrator Bimal Chatterjee was appointed ‘on 
the 15th October, 1955 and ‘the respondent's: ‘Arbitrator. Kishan- 
lal. Mohta was appointed . on the. gist October, 1955. ‘Various 
státemnénts and’ coüriter-staternents were filed beforet the Arbitra- 


tors by the parties. The Arbitrators “agreed on their award and 
published : their joint ‘award on: or about. the 17tb/19th. March, 
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the award is that the Arbitrators went: beyond the "matters 
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takenin. "paragraph : 2 of the petition.. Paragraph. 2, of the 
petition, “refers, to, à letter: of ‘the, 17th "October, "1955 and makes 
the allegation that the parties did not make. any. reference, to 
the Arbitrators to terminate the agreement between the parties 
and. gome., ‘to-any final ‘accounting, "IA referen nce to the ‘letter ot. 
the: ath October: 1955: written by. the: applicant. to ‘the: respon” 
dent shows that “all disputes,” between, them “were. feferred ‘to 
arbitration in terms of the ‘agreement. Anafact,. vii the letter 
of the 17th October, 1955 the pee writes: — 
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, this manner, any, further and, we, have decided all disputes 
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utm "a arbitration proceeding: before ithei: Arbitrators without 
 — "thé 'appointinent* of an ‘umpire is: illegal. andi invalid, ànd;ithe 
Aghia J, "wlioté: award “is bad!‘ Ti havernohesitation»in: rejecting: this 
aia ené ag unsotind.' There. areomany. reasons. for: rejecting 
this argument. I shall state them briefly. REUTER 
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| "Now Clause^$ of "the First Schedule, of they Arbitration, Act íf 


, 1956. apit ot enyang a te ria ehh -Amhi : : U rê not 
o M makes ita"duty ofthe "Aisbitrator$ -tosa ppor api mpus, Di 
Pa tex! than ond morth from’ the latest: date, of thein TESPE five 
-Woiks Ltd. appointments. Now the^latest date- of appointment in; his case 
‘Kishor; ‘Lal was 21st October, 1955. One month expired on the 21st Novem | 

"| Saraogi ‘ber, ‘1985: But thereafter onathe 8th, December, 3955; 0n the 

ee Mirth January 1'956/candvonrithe, 15th) February, 1956 the appli 

_Mukharyi, J. "canit Aha thé" respondent appearedi at, idifferent sittings before 
omo! Ce Aibitrators without! any; protest. That, conduct, waives he 

^7 (dofett ofi hon-appointment of/an; Umpire./, The applicant also ' 
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"sectio! SOJE OE the Arbitration’ Act. far, the;appointment,ol 
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"Who haid riot Appointed the Urapire; and then. when the, Award ' 
goes “i gainst:hiii hé' cannot ibe: allowed to make a ;point; that 
the award is bad because no Umpire was appointed. Section 
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neiowledgwekt düe.»eTefumü tHatolettebsda nok dnithe minutes 
“and papérsofiledsiy &he Arbitrators. -AEherefore;othere ie no 
Hylte before lite Ropshowodlatiebar Jêtter was) attually xecetyed 
VY are! &rbitradofs: zBisidesuthat]I find that; there; is something 
iore? dhaging the à pplitantisqcase.;on: this; point. ji In (fact, 
Ip guuothere are minted of thermecting of-zheriftbiMarceh, 956 
{high reeufdotháopresenverof Sa/Godiliowmitk, Managing Dires- 
"torsoidthie spplivdhtzse Dhermifiuted says) thiati;therdabeeting WAS 
»faldoat ule rbsidéligrofrBimal r€hatterjeeitheiArbiirator. who 
hws Rtiésnomireérofothe pplicarit.sdThede rhinfites arei signed 
AsphtienseóLAvBitratóls. 1 Dhat:beifig Iso, tb) prima facierevidence 
lyaceriely againstithe applicants base that;sbexeiigasorie meeting 
e bekei th Mätch, 56s. -tiisdlso suppontddvbysthè faot that, 
altholighstihe papets were fried» ándo thè ragpligotshad oppor- 
tunity to irtspect the records before he made this objétction, 
not a word is said in his petition that the minute signed by 
! L (00 59 WA 11$. [icon] 2) 
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Nis own nominee Arbitrator " imal | Chatterjee recordinge his Civil 
own Pere at the meeting of the 1 March, 1956 is false 195b 


and inat his "Arbitrator Chatterjee had signed a false statement 
United Printing 

by signing those “minutes. , It At, was a tact, 1 have no doubt ` g Binding 
in my mind that the Ka A would have made that his very Works Ltd. 
first ground of challenging, the award, Not a word, however, Kishori Lal 
appears in the petition on that point that Binal Chatterjee's Saraogi 
signature to the minutes of the 16th March, 1956 records a P. B. 
false statement -by recording ; the; presence, of, me applicant, Mukbarji, J. 
hrmself. l 
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je Lhe general allegation, is aude on the, basis of these' facts 
that the Arbitrators were biassed. : I find: no bias at all.. There 
are. in fact, no other particulars’ of alleged “bias except those 
which''T’ have discussed” above!" raha Vode a 00b he (obo 4 
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ALL: the “objections therefore;: ‘fail. PE dismiss ' this applica- 
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tion with costs. Judgment upon Award will follow with interest 
and ' costs? "I! wi eas 251 abot. LO 277 at. jint saje s+, 2 beat 
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t'I veni siki oo tee eh ab om za bo ud pplicalion, dismissed: 
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Court Fees Act, as amended in the State of West Bengal, Sec. 700), 
.- Clause (a), and , (b)—Whether the license fee payable a a license to 
the’ licensor 15 profit arisen from the land—When the license 'expned 
“about three years before: the presentation of, the plaint, what provision 
.. of the Court Fees ct js to, apply ? ere 
In a suit for ejectment the _plaintiff’s,‘case, that, the defendant was 
a licensee. Undér him ín respect of a plot of land and that the period 
of Defendant's license had expired. Plaintiff's condition. was that, the 
peiiod of Defendant’s’ license having expired, the, defendant had : no fur- 
ther 11ght to remain om the land and was liable to be ejected. 
e iT. aout r 2p . : j O, 1- vor ' p pay T 
There was dispute between the parties regarding the valuation of the 
suit. If the license fee which was Rs. 46/- per moth be taken to be 
the pour ansing from the land, the pro valuation of “the suit would 
be Rs. 8,280/- under the provisions of . 7(v) of the Court fees Act, 
as a mended in the State of West Bengal. The. Subordinate sae 
accepted the valuation. The plea taken. before him on behalf of t 


defendant. was that the profit referred to in- Section n of the Court 


Fees Act’ was’ the profit dtrived by not the licesor but the licensee and 
that therefore the amount of.the license fee could be no criterion for 
estimating the value of the subject-matter. 

Had it been necessary in this case of decide whether license fecs 
can be properly regarded, as "profits which have arisen from the land’’, 
the Judges would have held that they could be so regarded The Court 
Fees Act looks at the matter from the point of view of the plaintiff 
in a‘ suit for ejectment and the only profit it come possibly have in 
contemplation must be the profit desired by-the plaintiff. If rent yielded 
by a plot of land can be said to be profit arisen iroím the land, about 
which these can be no dispute, one fails to see why a license fee cannot 
equally be said to be profit arisen from the land. It dose arise fiom 
the land in as much 4s it is from the licensor derives it. — - ~ 

It is not, however, necessary in this case to pursue this point further 
and come to a final decision, in as much as tbis case may be decided on 
its own special facts The hcense having come to an end in Chaitra, 1954 
B.S., there was an. internal of about- three years and the date on which 
the license expired and the date on wihch the plaint was piesented The 
there was an internal of about three yèars and the’ date on which the 
license expired and the date on which the plaint was presented. The 
defendant was therefore a trespasser on the land and vot a licensee during 
the year prior to éhe date of the presentation of the plaint and, necessarily, 
these could -be no question of the plaintiff having, derived any profit 


* Civil Regision Case No. 2294 of 1953 against the order *of the 
4th Additional Court of the Sub-Judge, Alipore, passed in T. Suit No. 75 
ot 1952, dated 24.4 53. e 
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“from the land by way of a license fee paid to him- during that® year. 
Therefore , clause (a) of Sec. a does not apply, Clause (b) of Sec. 7(v) 
will a pply ae the suit should be valued ne to! th the market valuc 
of the land.. RO Ew 4 
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y ^ Apilicadio® by | the Deféndaíit for Revision against an order 


of vr Subordinate | "Judge ‘regarding’ Valuation: and amount. of 
Court Fees payable. T pyte jd C. Ri sei onur ao) L T 
"Thé material | facts! will 'd pear fiüim ' thë "judginent, ' 


Syäma ‘Charan Mitler for'the Petitioher: "ees : 


i » | ' 
Jtt TE ede Jes 6 Ohh tas sw AY Ag uL ' 


^ Rabindta “Narain *:Ghakravartti: for ‘the.’ Opposite arty. 
The ' Judgment ofthe’ Court Was ias follows:—!! out bo; 
3210,f rode? PETE D op EF ET bY TKa tke Saye de eh 
«dt P.:B. Chakravartti,. O.: J;:— This, Rule which. concerns a 
question! of . court-fees andi. CREARE M MERE 
be absolute on its special facts, ii. hina $0 UP kaka 


A, 


4 
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'". The Rule, was obtained by the defendant ma suit for 
eiaa. against. an, order passed by. the, 1 learned Subordinate, 
Judgs upon a preliminary, issue . framed,- regarding. the, proper 
valuation, of theesuit, and, the court- ‘fees ;payable thereon. ‘The 
suit is one, for, thee ejectment of, the. petitioner ,from an.area of 
about, two bighas of land, situated, in Mouza. Sahapore,. Behala, 

istrict: :34:Parganas. The, plaintiffs case, w^.are informed, 
that the, petitioner was, a licensee, in respect, of the. land, ae 
particular document. and, that, . under the terms of. that very 
document, the period-.of license. ‘had expired. “in Chaitra, 1 354. 
B.S: Se His contention, accordingly , was that. the, license having 
expired, the defendant had no further, right to remain ,on the 
land, a and accordingly was, liable to) be ejected, he suit was 
Oen at a tota] amount, of Rs. 2 ,296/- made, ‘up, ot, Rs. 2,000 /+ 


which was “stated to be. the value. of the, land, Rs..250/- which. 


was ‘daimed as merise profits and lastly, a sum of Rs. 46/;,which 
slaimed as mesne profits and, Jastly, a sum ot Ks. , 46/- abah 
was claimed | as ncen tee, 


- iliud and ‘there Was. the , inevitable enquiry. under 


afe kye vw 4 


section 8C ‘of the Court Fees Act. A” commissioner, was appoint- 


- éd''fot thé purposé and he ‘reported that the market ‘value of 


the land would be Rs. 65,000/-. If, however | the license fee 
whicl» was:Rs: 46/-. ‘per month was taken to be the «profit arising 
from aS un ,the proper, valuation of the suit, “oe be 
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Rs. 8,280 /- under the, provisions ‘of. section, 7(v) "of the Court 
Fees Act, as amended in the State of West pengal. ‘Fhe 
learned , Subordinate, Judge, has, accepted the, Miter view, and 
held, that, the. proper .yaluation..would be, Rs. 8.57 6/- às mafe 


up of Rs. 8,280/- in respect of the land and Rs-.296 |; in respect 


41 


of the,mepse profits and the license, fee claimed... he, plea 


taken before him on behalf of the petitioner was that the profit 
referred to in section 7(v) of the Cougt Fees Act was the profit 
derived -by,: not ‘the licensor. but the licensee, arid therefore the 
amount of the license. fee. could beno, criterion for estimating 
the value of the subject-matter. The learned Subordinate 
Judge: overruled” that * contention’: ir? the; “view that whati the 
section contemplated: was''clearly: profit’ as derived by: the licen» 


+ 


gor, that is to say, the plaintiff. (57 pties ntm juu qu? dots 


^' Te'is against that decision ‘thatthe defendant moved this 
Court’ ‘and’ obtained: ‘the ' present Rule. ‘Mr. Mittér" who 
appeared for the ‘petitioner contténded "that "license" fee could. 
not! be ‘profits’ ‘which‘‘have arisen from the’ Mnd’ ‘within “the 
meaning ‘of ‘Clause (a) of séction (v)'of thel Court Fée$ Act 
and that, thetefore’thé learned’ ‘Judge had been wrong in' pig 
ceeding’ on the basis 'of "thé'"'"license fee. - Acoording “to 
Mr. Mitter, the’present ‘case was 6né where there were no profits, 
since thé only benefit which the plaintiff derived from the land 
was the license fec 'and as such fee'could not be said’ to be 
a’ profit arisen from the land, the provision of the Court Fees 
Act applicable would be-clduse (b) of Section ‘7(V) and’ not 
clause (a). In support’ of his contention Mr. Mitter relied’ on 
the decision in‘ the ‘case of Satish Kumar and others vs., Sm. 
Sailabasini? Devi! and’ others(1) and the unreported decisions in 
Ratanlal’ Goenka’ ‘vs. Krishna ‘Kishore’ Kapani(2) and Benoy 
Krishna Das vs. Pulm Krishna Dasa). © ^-^ ^ 577 l 

Had it been necessary in this case to decide whether licence 
fees can be vroperly regarded as “profits which have arisen 
from the land”, I would be inclined to hold that they could 
be so regarded. It ought not to be forgotten that the Court 


P 


(2 pen A.IR. Cal. 621. 
@\|Civil Revision Case No. 880 of 1948, decided by R. C. Mftter & 
Roxbuigh, J-J., dated’ 16.12.48—(unreported). ,  * , 
(3) Civil Revision Case No. 233 of 1949, decided by Chander,*J , dated 
15.7.49—(unreported). ; z 
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cesi" Act ‘is’ looking ‘at-the matter from the. point, of, view. Of the 
plaintiff. inqa'suit for éjectments and ithe only ,profit ‘which, it 
can possibly*have in contemplation! must: be the profit derived 
by ‘thé plaintiff, If rent yielded :by a plot ofiland. can be said 
tò be ' profit ariseri! from! the Jand, about which, I; think there 


aln be no ‘dispute, I: failito.see why: a .licence;fee. cannot. eugally 


De"sdid to be" profit Jarisen -from the land, >It does not, ;arise, 
froin’ the'Tand "in 'the! sense‘ that. !a / ‘young:-plant, germinating 
from a’ seed; ‘arises front the soil, -but it: still. does ; arise, from: 
the land in'às ‘muchas it: is: from; his ; :dealings. “with „the -Jand, 
that’ the 'ticensor derives it: sot isp hOwever, not mecessary, for 
me 'tó' ‘pursue this point! further:andi come toia final, decision, 
in as mbiéh las this" case!may be: decidéd,.as I, have already said; 
on its own special facts. The language of clause (a) of section 
7 (v) is ^ thé nett profits!which ‘have.arisen: from the land. ;:.... 
during 'the/ year, next! ‘béfore the. date lof ipresenting the. plaint:/ 


It! 38^thus^cleàr: that :invorded thdb the: clause; niay „apply, -it is 


\ 


clear that in‘order’that the:clause may :applv, ituis necessary 
necessary'that there-should:be some profit duringi the year imme: 
diately ' preceding..the:date om which ithe iplaint ori;presented. It 


. appears’ ‘that the ‘plaint (in, the! present:.suit was. filed !on. the 


“oth June; go, "which. may be: taken, to, correspond roughly 
to Assar, 1357 B.S. According to the plaintiff's own case; the 
licence came to an end in Chaitra, 1354 B.S. It is thus clear 
that between the date on: which the licence! is/:said: tòt have 
expored and the date on which the plaint,was;presented, there 
was an interval of about three years. If sthati was so, the 
petitioner “was. clearly a trespasser on the land and not a 
licensee during the years prior to the date of the presentation 
of the plaint and, necessarily, there could be no question of 
the plaintiff having derived any profit from the land by way 
of a licence-free paid to him during the previous year. , It will 
be obvious that even assuming that licence-fee is profit arisen 
from the land within the meaning of clause (a) of section 7(v) 
of the Court—fees act, such fee will have to be’ fee paid or 
payable for the year immediately preceding the date on which 
the plaint.is presented. When during the previous year no 
licence-fee was paid and no amount was claimable as such fee, 
there was no profit arisen' from land and therefore clause (a) 
of section 7(v) would be clearly excluded. Thjs fact, to my 
mind, is sufficient'to dispose of the case and to enable us to 
hold in favour of the petitioner. À, 
a è 
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^ The question; therefore, -is if clause (a) óf section 7(v) does 
notapply, what provision of the. Act) does. It, appears to. me 
that the answer is furnished. by.:clause (b) of the, same section. 
That Cause says that is if in the opinion of the Curt not profits 


which have arisen from the land during, the. year next, befóte 
"the date: of- presenting the p 


or whére thére are no such’ profits, the. suit should -be valued, 
according: to the! market value. of the land.. -On;.the, facts, E 
lave! already -statéd;/the present-case ione. where there were 
no’ profits ‘during. the» year: next before thet date on, which: the 
plaint: was": presented. ‘The second: part; of.. clause .,(b), of 
section’ 7(v) is thus attracted ' and; therefore, the suit, ought Ao 
be ‘valued ‘according: toithe market value. ofi the land... i oy 


laint/ are mot; readily. ascertainable 
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For the réasons .given above “this, Rule is; made. absolute. 
‘The 'órder of -the learned- Judge, dated «the, 24th, April, 1953; 
is set aside and he.is.directed' to deal with the first issue again 
and determine the. proper valuation in ‘accordance with , Jaw, 
and’ in the light Jof ‘the: observations,:contaned. in ‘this, judg- 


ment. .: We give this' direction because. the opposite;party!.may, 


have sub:missions to make.on.the:quantum 'of the market-value. 
and’ may ‘have objections: tor take the:.valuation:as :fixed by. the 
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CÜdel of: Civil Prócedufe (Act Vi ofr1908)--Section -151—-Scope: of —Surt dis- 
tul nee: for, (default, whether, , can be restored under Section 151. 

Where ‘the Code’ makes an’ exp a ee for‘ granting -certain relief, 

the kna, f o£ Section :ugr; of the Code of, Civil Procedure. cannot be 


invoked; for, obtaining) | that , relief and extending ihe specific prision of 
the ‘Code. Sat ‘el 222132311. wurst uj, Hijr. l kp | 


OE Coit ` has no priscis to- restore a; Suit tothe file or ‘to set 
Bae Gen aie decree, by exercise of its inherent FONS n 2 case where 
Or 9 of t thie Code apples i ga 
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: Suit for ejectment. , 
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. The matefial. | tacts will ‘appear, from th did judgement: 


a. | Brafulla Kamai ‘Das ‘for’ the peütforiei: E 
é c Susa ta Kumar Sen for thé Opp. Party: 


fne bo of the "Court was as follóws:— 
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: C. Serí ri, This is an i application | under-séction’ 115 
of. the . ‘Gode. of Civil Procedure against an ‘order of Sri T. 
Mukherjee, } Munsif, Additional Court, $ Sealdah, ‘Restoring | Title 
Suit. No. , 89 “Of 1953, under’ Section 151 of the Code 'of Civil 
Procedure. "The suit. was a suit lor ejectment, "which" was filed 
by i the opposite party plaintiff, ` It was fixed for disposal on 
the pih“ of October 1953 “but” neithe yi ‘party ‘appéared on’ that 
O 
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date, and. so "the suit was. dismissed 


j INL 


section 151, of the ‘Code ‘of Civil Procédüré was filed. Notice 


was given to the petitioner (defendant) of the application and 


after hearing both sides the learned" Munsil observed that the 
application ‘under Ofder" IK: rule’ d; «could ‘not- be allowed 
because the’ same ! was banied by limitat jon, "but the applica- 
tion’ could: bê ‘allowed under séction "fi of ‘the Códe of Civil 
Procedure in view of the circumstances.disclosed in the case, 
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r default. | "On the 27th. 
of Novembèr 1953 an application under ‘Order ix, Tule 4 and 
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and the learned Munsil accordinglyidid,allow the application 
under section 151 of the Code of Civil Procedure gnd ordered 
` the suit to be restored: to file. - The \ circumstances referred to 
by the learned Munsif as as follows. On the’ #7th of August 
1953 the partiés!filed -a joint "petition: „for. \time/to comprom#e 
the suit. After hearing the lówyers the suit wag adjourned 
till 30.9.53. On 30. 9:53 th€' order Sheet ishows that the plaintiff 
was ready, but the defendant was absent and the suit was fixed 

of disposal on” 5-10:5 3°) According: to the rs party, (pain; 
dió) italks for, compromise | Were’, going, ‘on and a, draft ‘petition 
Gf compromise” was (prepared "by 5 Sri Sushanta Sens. Advocate for 
the plaintiff and was Corrected in soiné places by ‘thre "Advocate 
for the: defendant. ult. appears. that. tbe, terms , of „compromise 
had not’ been completed “and therefore ‘on’ 30-9. 53 “a petition 
for further time was actually written out. but it was "nót filed 
in! Court: owing. to. laches on, the; part .of, the , pleaders , clerk, 
or rather: the: son: of ithe ipleader’s clerk. , The learned. ,Munsil il 
was satisfied that there was such lacbes on the „part. of the son 
of the, clerk; of the PUN the plaintiff; 4 qud 1 in view of 
the talk of compromise «a idmi “bet 4 


ties, the learned Munsif took the view that" it’ “was 'a fit case 
i a) ^ 


ittedly going, on “between the par-. 
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in which the inherent powers of the. Court ‘could’ Be used. It? 


“Iasi Jf sqs * ala eth thd if 
has been held however, in a number’ ‘of cases that iere the 


Code makes , an expressed provision t for granting. certain ) relief. 
the ; provision , of section "i of the Code ' of Civil Protédure 


cannot, be invoke ed for obtaining, that relief and extending this 


rj wB ‘Col - tol; 
S ecific’ Provision, of "i * Code e. In this ‘coninection, ‘referferice 
1} tà E 29 I j! | 


may. ‘be, fade to the c case of Umesh sh C! andia Manha vs. Amar 


Nath Jana). where ak Was. held.. that, section 151 of thie’ Code 


of. Ciyil Procedure “could not be" i nvoked for. the , Pürpóse 


restoring a guit which. ‘Had’ een dimissed. Reference may also 


be i made to. the case of J K. B. ,Dui ita Vs. Samsuddin S, Shah" Sháheb, (3) 
which’ was a case of setting aside an 'expar ‘decree’ tinder” sec- 


tion 151 of ithe Code; Rankin, [e J. "indélivering. the igen! 


ao sollo, pa ] 
of, ithe Court observed. as “foll llows: x : 


2141 Eu pone 
sit p entirely GE from. the yiew that D no “case, 15 
. made out under that. tule (order IK rule. 1 18), it is open 
s to the learned Judge, to, enlarge , the rule ; by, talking 


.about section: ED. niey, n ia tue cit €— 
. 
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1) (1927) 48 C.L.] 596. | " , 
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he same view has also been taken in other reported cases 


of this High .Court. :; It must; therefore be held that the Court 
Lion to restore a suit,to the file or to set aside 
cree by exercise ,of its inherent powers under 


section 151 of the Code of Civil Procedure in a case when order 


IXapplies. 


In this view, the order of. the learned Munsif restor- 


. ing the suit,to the file must, be deemed, to ANG been without 
jurisdiction. 0008 Vt. oi 
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Accordingly, this ere picco and the Rule i8 made 
absolute... The order of the learned. Munsif restoring. the suit 
to the file under sectión 151 is set'aside.^ 
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wil bear’ their own costs, . 
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of dits abrW uli Inte above 1 
^" Section’ LOG of the ‘Mining Settlements ‘Act Rd in. a pur 
i -laws.- oF} order 


manner':contraveri&on bfsany (provisipm lof ahe JActi» mile, diy 
made thereunder for breach’.of; which pp pe palfy, is othenvise provided. ,,, 


Section 11A of the Act provides that a Mines Board of Health may, 


‘after, previous ; publifatigns make; by-laws with) regard)to matters, indicated 


in clauses thereunder Under Clause (IX): power is given to, make b -laws 
| jy FO duets TOP mined 
within the mining settlement for the labourers employed, while under 
clause (XI) power is given to provide. general for by-laws for carryin 
out the purposes of tlie Act and for promoting the safety, health and 
welfare of persons employed in mines within the mining settlement 


. By laws 250). end .27(ii) issued under Section nA of the Act and pro- 
willing AN ED a accommodation and isolation gf patients, are not 
ultra vires the power under which they were issued. -5 y. 


< 


The words of Section 41A of the Act are of general import and" th 
true purpose of the Section is to provide for different kinds of ameniti 
and facilities in,a mining settlement. Reading Clause (IX) and (KI) of 
Section 11A it-is impossible to say that they in any way EO beyond the 


purpose of the Act or lapse from- the real objective which is designed to- 


bg achieved by means of by-laws for which provision is made in the section. 


The managimg director of a limited concérn comes within the definition 
of "owner" under the Mines Act and this definition being adopted by- 
incorporation in the Bengal Mining Settlements Act, thé mana ing director 
ın the present case must be held to have infringed by-laws n 
isued under the Bengal Mining Settlements Act. 


and 37i). - 


Although the word ''manager" has not been defined in the Mines Act |. 


or'in the Bengal Mining Settlements Act or in the by-laws issued unger 
the latter Act, the word is well understood in the mining settlement areas 


“and there can hardly be any mistake as to the identity of such person 


provided there"is evidence in support of the same. . 


There bèing no satisfactory evidence in the present case as to the 
identity of the persons answering the descriptions of "agent" and “manager”, 
respectively, the convictiogs of the said persons were set aside. 


Applications iri revision by the three accused. 
4 , X* er, 


* Criminal *Revisión Case Nos. $10 to $15 of 19sf-- . 


^ 


D 


* 
e 4 E à 
. e 
e. | 


* VOL. 98) HIGH COURT 


Rp AYE a hel AUT cate yd fiti a 


Fhe material facts will appear from the judgment. 
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_ The prosecution case, briefly, was that the Radhamadhab- 
pores Colliery withiniAsansol)Minihg Settlement area wapowned 


by:.Ghagick Chand »Mosteat GoWieries Dimitedit ofs whichi Gui D: 
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attathed to ‘thie, Asdnsol! Mines !BoardroP Héalthninspected the 
Gülliergicónotherg stis Decembergni gs4l cand Mound: ‘thatn no 
bedfor ihdoét patients had! 'bdenl providedsjfor accémmodation 
otbthe siek andsthevinjutedis: Fhe -dllegatioti! furtlien wasn that, 
although andere byelaws! the.Gollieryrwas tovhaye provided 
inJvieW6E itüpopülatiónfigunti thredyisclatiqns huts, only two 
Sel" hütsdhsdbsirblfaot beerticproviddd. rA reportlawas ‘actotd 
ingly Mad©tov the Chief SanitarycO flicensbyithe Sanitany, Inspeb- 
tor Aandothscattenfion f thë Wollieryrantharities ywasridxawn 
tolthése2 defects bugonpthingowas; doneutósremedydthem where 
Afterlig sévorid rinspéetionwassheld('6n themesnd:ofuJánuary, 
1955/¢wHich (Was followed byra complatiticagainst ithesenpett 
TG. nl hei defence sdehiedi theischárgeeomadel;and: pleaded 
. innocence. Their case further was that they could not.ibe;con- 
victed under the bye-laws issued undér the Bengal Mining 
‘Shrilementy Avijagigs (ge oluy qo bowtie nsad acil 31 
et 11 DA mili lo tr non? goban navig aswoq sli brorsd 
i e 


1 
[ a |: 9 
x 


a ® 


er 
ig ri 
+ .: 0 
Ie 
l 
t e 


- 
. - 


butt ly air lit AA wes pe d 1 ‘ eet tid. 7‘ j^ ^ 
bi 8$: 5 Mukherjee, Pt Ghost arid K. “Mukherjee for the 


01 
Š 7 
Criminal 
0L. 15:3 5 
1956 
a us 
K.N. Nag 
c e, v i se 
The State 
25 dC “ha 
June; 26 
Tae Y l^- p. 


Y uw 


- 


e 
TE 
Criminal 
K. N., Nag 
The State 
Debabrata 


Mookerjee, J. 


. 
. b . 
. 

‘@ 

" o 
i 
E 

w ~ 


I ga a 7C \ [ j 
°, THE CALCUTTA LAW JOURNAL [VOL. 98 


4 ; » < ‘ pt | O . 
dhe learned Magistrate, however, found that the case’ 


made by prosecution had been. proved and convicted, and 
sentenced the petitioners, as described above, for infringement 
of bvelaws 25(i) and 27(i) under the Bengal Mining Settle- 
ments Act. On appeal the convictions:‘and sentences Wé 
affirmed. Thereafter. the petitioners applied, to this, court. and 
obtained these Rules. l 


* - 
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_, Mr. Mukherjee appearing in support of -these , Rules, has 
contended that the pétitioners could not. in law, be convicted 
of the offences charged against them. The contention further 


is that neither the Managing Director nor the Agent nor the 
Manager could be, held liable under the law for omission. to 
do what was required to be done in accordance with the bye- 
laws. There wag another point raised which is, of a more 
fundamental character and that related to the validity of the 
bye-laws themselves. ; It was ‘argued that the bye-laws, ticu 
larly those under which the convictions have been hád. were 
in excess of: powers conferred -by the parent Act, nafnely, the 
Bengal Mining Settlements Act, i912. "These contentions 
require examination. . i 


1 


Section: 15 (3). (b) of.the Act punishes. in a particula 
manner contravention of.any provision of the Act; Rule, bye-Jaws 
or. order’ made thereunder for..breach of which no penalty is 
otherwise ;provided. Section 11A. of the Act provides that à 
Mines'Board of Health may, after previous: publication, make 
bye-laws.: ‘The subjects on which ‘these bye-laws may be framed 
are: indicated: in. different clauses attached to. the. section, under 
Clause» (ixy; power isgiven.tó: make bye-laws defining -the ‘medical 
assistance tobe:provided ‘by the owners: of, mines within the 
mining ‘settlement for the. labourers: employed. while. under 
clause! (xi) :powerl.is .given'to provide: generally, for, bye-laws 
for carrying out the: purposes of the Act and for promoting the 
safety, health aridwelfare of. persons employed in mines within 
the mining: settlement. "There:are other clauses to Section 1rÀ 
setting’ out, the subjects .on. which bye-laws may suitably be 
framed. to’ which “no “reference: need be made in ‘the present 
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It has bgen argued that rule $5(i) and. 27(ii) generally: go- 


beyond the powers given under Section 1f of the Act. It is 
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‘indeed difficult to agree with this contention. Clause (xi) to 
Section 11A to which I have referred makes it perfectly clear 
that power gs. given generally for carrying out the purposes of 
the Act to “frame suitable bye-laws in promotion of safety, 
health and welfare of persons employed in the mining settle- 
ment. Clause (ix) provides specially for bye-laws intended to 
define the nature, character and extent of medical assistance 
which have to be provided by the owners of mines in any 
mining, settlement for the benefit of the labourers employed. 

The. words of the clauses attached to Section 11A ard of 
the section itself are to my mind, quite wide to allow of the 
adoption of. byelaws 25(i) and 27(ii) with which these Rules 
are concerned. ‘These occur, in Part IV of the Bye-laws which 
provide for treatment of the sick at Collieries and are as 
follows: — 


35():—Every owner, agent or manager of a Mine 
shall provide in a suitable building or buddings approved 
by the Board accommodation for sick and "injured 
employees at the rate oi one bed for every 300 persoms 
employed at the mine ' 


Byelaw 27 provides. for isolation of, patients suffering 
from dangerous epidemic diseases. It says -that "the owner, 
agent or manager of every Colliery ‘shall provide" separately 


- for males and females accommodation for "the isolation of 


persons, suffering from epidemic diseases. It tben proceeds to 
say [bye-law 27(ii)]. that at Collieries employing more than 
200 labourers there, bas to be extra accommodation at. the rate 
of one . patient and one attendant for every additional 200 


- patients or. less, and .,the general rule [bye- Jaw 27)]. is that 


"at Collieries employing, monthly not’ more than 200 persons 


there must be accommodation for two patients and two ` 


attendants.” - 

It 18, . therefore, ded that. the, provisions to which I have 
referred,, contained: in. the bye-laws, Reep strictly within the 
limits. of Section 11A of the Bengal Mining Settlements Act. 
The words ofi Section 11A are as I have indicated, words of 
general import andi the true. purpose of Section 11A is to 
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proyide for different kinds of ‘amenities and: facilities in ae 
mining settlement. Reading Cl. (ix) and Cl. (xi) of Section 
11A of the Bengal Mining Settlements Act, it ¢s impossible 
to say that they in any way go beyond the pürpose of the 
Act or lapse from the real objective which is designed to be 
achieved by means of byelaws for which provision is made 
under Section 11A. "That being the position, I must hold that 
the bye laws in question, namely, 25(i) and 27(ii) issued. under 
Section 11A of the Bengal Mining Settlement's Act cannot ‘be 
pronounced bad and they must be held to keep to the true 
purpose for which the byelaws were intended and for the 
adoption of which power was given by the Legislature under 
Section 11A of the Act. The contention, therefore, raised on 
behalf of the petitioners that the bye-laws are ultra vires the 
power under which they have been issued cannot possibly be 
sustained. ' 


The next contention raised is that, although bye-laws 
25 and 24, refer to “owner, agent or manager”, the bye-laws 
themselves do not contain any definition of amy of these words 
nor is there any disnition to the found .of the word "manager" 
in the Bengal Mining Settlements Act which, however, provides 
by its Section 2 the meaning, of the expressions "agent" and 
“owner”, as used in the Act. The word “agent” is defined in 
Section 2.of the Mines Act, 1952 as “any person, whether appoint- 


ed as such or not; who acts as “the representative of the owner in 


respect of the mánagement of the mine or-of any part thereof, 
andas such superior to à manager under this Act". The word 
“owner” is also defined in the same Act and means "any person 


. who is the immediate proprietor or lessee or occupier of the 


mine .or of any part thereof and in the' case of a mine the 


^. business whereof is being carried on by a. liquidator or recewer 


= 
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such liquidator or receiver;, but does not include a person 
who merely receives a royalty, rent or fine from the mine, Or 


is merely the proprietor of the mine, subject to any lease,- 


grant. or licence for the working thereof, or is merely the 
. owner of the soil apd not interested in ‘the minerals of the 
i. ' ' : : v cr ‘ope r 
. mine; but any contractor for the working óf'a mine or any 


part “thereof shall be ‘subject to this Act" (The Mines Act), 


in like manner as if he were an owner, but not 30° as to 
exempt thes owner from any liability”. It-is thus ‘clear that 
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"although the words "owner" and "agent" are defined in the 


Mines Act, the word "manager" is left undefined. The "Argu- 


. ment on behalf of the petitioners is that the word "manager" 
| having been*left out from the definition in the Mines Act or 


ee Bengal Mining Settlements Act or even in the bye-laws, 
it is extremely difficult to fix the identity of the officer who is 
described as a manager and who has certain statutorv duties 
and liabilities. It is indeed somewhat curious that the word 
“manager” has not received any precise definition in the Act, 
—either in the Mines Att or in the Bengal Mining Settlements 
Act or in the bye-laws issued under the latter Act. Neverthe- 
less, although lack of a definition might result in loss of pre- 
cision, there is, I think, ground for thinking that the word 
is well-understood in the mining settlement areas and there 
can^hardly be any mistake as to the identity of such person 
provided acceptable evidence is offered that the person performs 


the functions of a manager in relation to the mine and its 
works. | 


As regards, the meaning of the word "agent" as given in 
the Mines Act which has by incorporation been adopted for 
the purposes of the Bengal Mining Settlements Act, there alse, 
*[ think, can be little doubt. According to the definition an 
agent appears to, occupy an intermediate position. There 
cannot be any complaint as regards the lack of precision so far 
as the word "agent" is concerned and it would require only 
some evidence to indicate that the person answering the desig- 
nation fulfils functions appropriate to the agent as defined. 

As respects the position of managing director, I think there 
cannot be the slightest doubt that he closely answers the des- 
cription of an owner as defined in the Mines Act. A reference 
to the. definition would make the position clear that the pro- 
prietor, lessee, occupier or even a contractor engaged in the 


working of a mine is defined as owner. The definition pur-. 


ports to indicate that any person baving some kind of proprie- 

torial financial interest, directly or indirectly and interested 

in the minerals of the mine and its working is intended to be 

included in the term "owner". Even a contactor working in 

& mine is to be, for the purposes of the Act, deemed an owner. 

Not only that the exceptions indicated in the definition of the 
e ; ry 
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word "owner" also point to the same direction, namely, that | 
> 


persons who have nothing to do with the-profits of a mine and ¢ 


not directly concerned with its workings are net to bes con- 
sidered as owners within the meaning of the word as defined 
in the Act. If that is the general trend of the definitióng of 


the. word “owner”, I sée no escape from’ the position that a 


managing director is a person who by implication answers -the ° 


definition of “owner” as given in the Mines Act. 


Regard being had to what I have said above, it follows 
clearly that the managing director, petitioner G. D. Bhattar. 


_ in Criminal Revision. No. 315 of 1956 who is described as the 


fI 


t 


managing director cannot possibly escape the consequence that 
he being the “owner” had failed or neglected to provide for 
the amenities which the bye-laws issued under the Bengal 
Mining Settlements Act made it obligatoy upon him to provide. 
This being a limited concern, the managing director answers 
the definition of an owner and he is certainly a person interested 
.in.the proceeds of the concern, its profits and its losses, and 
in.its workings; I hold, therefore, that the managing director of 
a limited concern comes within the definition of "owner" under 
the Mines Act and this definition being adopted by incorpora- 
tion in the Bengal Mining Settlements ‘Act, the managing 
director, in this case G. D. Bhattar, must be held to have 
infringed bye-laws 25(i) and 247(il) issued under the Bengal 
"Mining Settleménts Act. (| 
Although the word "agent" has been defined in the Mines 
Act and despite the,fact that the word “managers’ is, curiously 
enough, left undefindi, there can be no difficulty in the actual 
„working of the Bengal Mining Settlements Act and ‘its bye-laws 


+ 


_ provided attention is paid to provide evidence from whioh it 


,,might reasonably, be safe to conclude that a certain person 


answering, the description, of an agént or manager is the person 
. who, performs the functions of an agent as given in the Act or 
performs, the duties and discharges the responsibilities of a 
manager about. whieh, the Act speaks. It is, therefore, neces- 
sary, in my. view, to have some evidence before a person’ can 


.- be, fixed. with responsibility as managér or agent and could 
_ be made liable,as such for failure.to carry out the purposes of 


the Bengal Mining Settlements Act Or, the bye-law? issued 


* 
e 
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thereunter. It has been rightly cófitendet on -belinif of K. N. Criminal 
» Nag and M. L. Daga, manager and agent, respectively, that nor 


1956 
*there js no evidence in tHe 'case-from which it could be said k Ñ | Nag 
that they fill thie « characters which they were described as occu- v 


pying in the" Colliéty-! It was “necessary, in' my view, in the The State 
ci tances of this scdse;-td- give: sóme*'evidence to indicate gi kang 
that K. N. Nag was, in fact, the manager and M. L. Daga was, reas 
in fact, the agent. The- ‘paueity- of’ evidence: òn this head is 
rather surprising and Mr. Roy ‘appearing on behalf of the state 
has, with his usual candou%; stated thàt it wds’ihdeed unfor- 
tunate that evidence as regards K.N. Nag and M. L. Daga 


being manager and'agent; respectively, was not satisfactory, and m 
as full as it-might:have.béen. ~ . v 





In these circumstances, I discharge ` the. Rule in ;Çriminal 
Revision Noigi}: of 1956 but! make the Rules in: Criminal Revi- 
sions . . Nos. 5:310-and. 314 absolute. ‘The conviction of, 3 and the 
sentence on G. D. “Bhatia: are affirmed while ‘the convictions 
of and the sentences passed on K. N. Nag and M. L: ‘Dafa! are 
set aside. ° 


Rule in Criminal. Revision Case No. 315 of. 1956 discharged 
è "- Case No. 315 or 1956 discharged 7 zo MUN 
,. and other Rules made: absolute. “a cg eee 
R.N.C. d NE E WAU TE a 


e j e 
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| |. APPELLATE CIVIL er 
Before Mr. 3isics J. P. Mitte? m 3 ; : 


. Mr.. Justice B.. K. Guha. 


u e du uoc a EM i i : 
| PANCHU. GOPAL SADHUKHAN 

, JANE V. | 
.- KUNJA BEHARI GOSSAMI -k ORS.* 


^ 


Will—Construction of—Expiessions ‘‘Putrapoutradi cromay''—''Waiishan 
cromay"—''Santan santat:’’—Meaning of. ` i 
The words ‘‘Santan santati" mean children and not heirs 


-. Where, by a Will, the testator gave, in respect of a portion of a house, 
a right óf residcmce to G, using the words ‘‘Putra poutradi cromay” and 
'"Warishan"cromay", but at the end added the clause “Gq a) PTAA 


Se RA (3) «b eet aa cilia reta fe 
at wy” - | ""- Tt " ee 


[ | - 

Held that although the expressions “Putra poutradi cromay’’ and 
'"Warishan cromay’ ‘used frequently in the Will indicated a bequest in 
favour of G's heirs in general. the clause at the end not only limited the 
carlier disposition but clearly brought out the intention of the testar to 
give a limited bequest to "'G'" and his children, should he have any 
children and to the children's children and so on. 


Suit for declaration of title to and recovery.of possession 
of a portion of a house and mesne profits. 


The material facts will appear from the judgment. 


Rabindra Nath Chaudhury, Jogendra Mohan Moitra and 
Purnendu Bose for the Appellant. : 


S. C. Janah and A. K. Janah for the Respondents. , 
The Judgment of the Court was as follows: — 





J. P. Mitter & B. K. Guha, J.J.— This second appeal 
involves the construction of a will executed by one Madan 


f. from Appeleate Decree No 142 of 1953, against the "Decree 

of Sri R. K. Das, Additional District Judge, 2nd extra Court, of Zillah 

24-Parganas, Alipore in T A. No. 610 of 1951 ef the 23rd of June, 1952, 

affirming the decree of Sri S. Chatterjee, Sub-Judge, 1st Addjtional Court 

of 24-Parganas, Alipore, dated 11th May, 1951. E 
- > e : E + 


bis widow Rangadebi Dassi. “Lhe will 


. ` ^ : 
. | E ® 
Vor. gje — p 'HIGH —- = 
l aie uo THE 
"Mohan “Adhikary, who died on gih Aswin, 1326 “B.S. leaving 
executed! on. goth 


r p à AA, * 
ee so Op ey hae hae Spo dr uis 


ate - 


Bhadra, 1326 E. 


€ The plaintiffs claim title to - r 8/- annas share in three rooms 
—a Pucca foom on the ground floor and two, other .rooms. with 
corrugated” iton sheet roofs, They also claim. title to a-pagşsage' ` 


LI 


residencé to à man called Gostho, being. the son, of .a: distant 
nephew of the; testator and. after, Gostho's death to,,his direct 
descendants. ' “According to the plaintiff's. by the.will con- 


' cerned, should ,Gostho die without ariy children. or the descen- 


_ dants Of Gol sthò should cease to exist, the property, concerned 


would revert to the’ testator’s wife. ‘Te, is no longer disputed 
that the plaintiffs. have: title to, the property concerned, subject 
to such right of residence as was given to Gostho and his chil- 
dren or heirs, „as the case may be. Defendant No. 1 has been 
proved 'tó ‘be an ‘heir’ of Gostho. The controversy , is: whether 
“by the' will’ concemed the testator gave a right of residence to 
Gostho"and his:héirs"or to Gostho and his direct descendants. 


. Both the courts have held that under’ the terms of the will a 


right of residence given to Gostho and his | heirs and that being 
so, defendant No. ‘1 ds entitled’ io be in, i possession | of the 
property concerned. : 


Mr. Choudhury on behalf of the plaintiffs has contended 
that in construing the will both the courts left out of consi- 


deration the following Clause: “yg ay Slag Ce efet 
I ATI AA AAA CETA AEA ABE AY an 
Mr. Choudhury contended that although from the preceding 


. clauses a general right of inheritance could be. deduced, the 


- 


clause above quoted had the effect of limiting the bequest 


and that, in any event, the will, read as a whole, made it clear 
that the testator's intention was .to give a right of residence to 
Gostho and ‘his children and so-on and not to his heirs ih 
general. e" 


1 | * 
- ^ 


«Mr. Jana, on the other hand, has contended that the words 
"Santaw Santati", though ordinarily importing on]y children, 
o ` * l e 


! "x 


Bonds 


1955 


anmu Gopal 
i HE 


Kunja “Behari 
Gossami & ors. 


J. P. Mitter & 


"for- ingtéss’ and egréss. Their case js. that, ; by. the. said--will B. K: Guha; J.J. 
of goth” Bhadri, 1826 B.S, . the testator gave only. a right of 


J 
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io n ri cdi * Y 
. Civil "-* 
_ „were to be-construed “to mean heirs and that the tenor of uie 


b . = 


CONS will was a bequest in favour of Gostho and$his ‘heirs. 
Panchu ;Gopal 4 P : 

Marca tia 7. There:is no:dispute that the word: “Santan Santafi'Jmean 
QC o C¥?ebds 


»Kunja~Behari td.children: and! not heirs. In our view; néither of the two courts 
ee c ors. 


gank “apphed its mind-to the effect of the said clause which’ in un- 
x J Pi Mitter & ^ mistakable:language provides that should Gostho or his children 
K. Guha, J. vhave-no- issue,’ the- property concerned would vest in the widow 
, property 
‘ofthe testator, ‘Fhere is ‘no’ dispute that the expressions “putra 
- ;poutradicromay" and "warshancromay"' used frequently in the 
will indicate a ‘bequest in: favour of ‘heirs in general, but the 
nsaid-clduse at-the-end-of the will not only limits. the earlier 
disposition ‘but ‘clearly brings out the’ intention of the .testator 
“to give a-limited’bequest to Gostho and his children, should be 
oe any- MD 2 to the Children's Children and so on. 


x 


| E at' baing the position, we would, hold that defendant 
“No; 1 isa trespasser and decree the plaintiff's claim to, 
‘and-to-mesné profits; "We direct a reference. as.to me 
anda ka accordingly. - | 


í iA 


possession 
sne. profits 


-- — In-the result, the appeal ds allowed. 
" - “There will be ‘no order as to costs. 


~ 


, Appeal allowed. 
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Mr " €RIMINAL.REVISION. _... .. 
7 Ettore mn, Justice Debabrata Mookerjec. 
BRAJENDRA KUMAR CHAKRAVARTI 
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The Calcutta. Municipal Act .(W.:. B.. Act XXXIII of r951)—Section +§37-- 
Prosecution under—Section 582—Limitation under Rule 5(1) of Sche- 
` dule 17—Requisition under—Section 552—Facsimule signature of Com- 

, Muissioner—lf, requires ‘proof. : A 


Section 582(1) of the Calcutta Municipal ‘Act, 1951 inter. alia. provides 
that no person shall be lable to punishment for any offence against the 
‘Act or any rule or by-law made thereunder, unless complaint of such offence 
is made before a Magistrate, within three months.. .. .:. next. after.the date 
of commission of, such offence. 4 


: In order that a person may be prosecuted under Section..537- o£..the 
Act for non-compliance with a 1equisition made by the,Corporation under 
"Rule 5(1) of Schedule 17 thereof, there must be failure ón the part of the 
- Person, concerned io, take orders with. his property..in. terms. of -the requi- 
sition. It is his failure which constitutes die gist of the offence and there 
-can' -Dbe „prosecution unless. and until an offence is committed.’ “The period 

e .of limitation, therefore, runs not, from the ¿date.or service of the. requisition 
but from the expiry of the time specified in the requisition. 


Where.a notice under Rule 5(1)_of Schedule 17.0f the Act, was served 

on the ownei of a premises on the 17th Nov » 1954 requiring -hım 

-to take down, repair or secure certain structures which were in a ruinous 

_ State within a month, and the owner. having . failed. to . comply, with -the 

requisition within the time allowed, proceedings were started against him 
-on'the 38th February, 1955. ce EP Pb dc cs 


Held, the complaint was not time-barred. 


"Under; Section 552 of the ,Act,,a complaint: bearing the facsimile. signa- 
ture ‘of the Commissioner stamped thereon, is perfectly in order. “The 
facsimile signature need not be proved by independent evidence." `’ 
e 


Application for revision by the accused under Section 435 
of. the; Code, of, Criminal; Procedure.. o . 


"The material facts will appear from the judgment. 
Brati Banerjee for the Petitioner. m 

. Nalin Chandra Banerjee for the Opp.. Party. 

. The Judgment of the Court was as follows: — 
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Debabrata Mookerjee d.—The petitioner has beer” con: 


victet by a Municial Magistrate, Calcutta, under Rule 5(1) of 


Schedule 17 of the Calcutta Municipal -Act. 19 A read with 
Section 537 of the Act, and sentenced to pay a zn of Rs. 45/-. 
r e 


The lacts briefly stated are that the petitioner is the oui: 


' of premises No. 25 Gokul Mitra Lane whith consists of several 


rooms including a tiled hut.' The stuctures are said to be 
about 200 years old and were at the xelevant time in the 
occupation of tenants. ‘The structures were in a dilapidated 


- condition and the Corporation felt advised fo serve notices on 


the petitioner in accordance with the terms of Rule 5(1) of 


~ Schedule 17 of the Act of 1951 on the ground that they were 


in a ruinous or dangerous state. The notices were dated the 


‘4th of November 1954 and. were served on- the petitioner on 
. the 17th of November that year. The notices were a requisition 


requiring the petitioner to-take certain order with his property 
and a month's time was allowed to the ‘petitioner to carry out 


the requisition. On the 23rd of November 1954 the petitioner 
' addressed a letter to the Corporation in which' he stated inter 


alia that the premises being in the occupation"of a tenant, the 


petitioner was not in a position to comply with the requisition. 
. The petitioner not having.complied with the requisition withis 


the time allowed, the "Corporation instituted | proceedings 


, u/s. 537 of the Calcutta Municipal Act 1951 for non-compliance 


with the requisition under Rule 5(1) of schedule 17 of the Act. 


. The proceedings against. „thé petitioner were commenced on 


the' 28th of February 1955 and were terminated. by an order 
made by the Magistrate convicting the petitioner of failure 
to comply with the requisition and senténcing him to pay a 
fine. D 45 ie The petitioner thereafter obtained the present 
Rule: i BS owe NES n 


i 4 ~ | 


e 

"On behalt of the petitioner two sakan have .been argued. 
It is said that in the circumstances of the case, the Magistrate 
ought to have thrown out the Corporation’s complaint on the 
ground that it was barred. by time. The argument is that no 
one can be punished' for an offence under the Municipal Act 
or any by-law fnade thereunder if the complaint is not made 
within 3 months next after the Commission of the offente. 
In this case “it is said that the Corporation served notite on 


e g f 
1 - 
: 
e. - dii ' 
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L VON 98] - ^ Ea HIGH :COURT " on 
. E gU ge A 
| the 17th November :1954 but no complaint-was filed till the 
28th of February 1955. That -being so, the complaint was 
Clearly barred by time ina$3much as it was filed id 3 months 
Apfoolating time. from the 17th November. 1954: . 


iod F f L 


(ee hoy 4 
: Sse ink P = the Calcutta , Municipal." “Act runs as 
follows - — rt Bow — erg 


e 


P 


` e ° 
(as c “582(1)—No person “shall be liable..to punishment 
. for any offence against -this.Act or against any rule or 
` by-law made’ thereunder, unless :complaint. of such 
‘offence is made before a. Magistrate, within three 
. -months '.;....next after the date of commission of such 
DN offence [M y ML | 


- This provision to any ante 15 perfectly ulis v It imposes a 
"limitation of time for orosecution^under.the Calcutta Muni- 
cipal | Act and. provides that a complaint has to be -instituted, 
if at all, within 3 months next'after- the date of-the commission 
of an 'offence.- The material consideration therefore is the date 
a on which the offence could’ be ‘said to have been committed 

, in the present case.~'I -have already said that the notice was 
' dated the 4th of November 1954 and the complaint' was filed 

, On the 28th of February 1955. Calculating time from the 4th 

` col November 1955'0r even the 17th of November—the date of 
service of notice the complaint would clearly: be barred. But 
the question is what is the date of the commission of the 

' offence to'which the complaint related: In: thesinstant case 
the petitioner was ‘prosecuted for failure: to- comply ,with a 
requisition * to take- down, repair. or EMI GA certain;.structures 
‘which were in'a ruinous ‘state. Mere service of notice by the 

Corporation that certain.structures are in.a 'ruinous, state does 

not in my view give rise to any liability.. "The notice is required 

to state what the requisitions are and to.mention a time within 
which “the requisitions have 'to be complied with. The 
gravamen of the offence ‘punished undgr Rule, 5(1) of Schedule 

‘14 of the Act is failure:to comply with`a requisition made by 

athe a Rule’ 5G). DE Sede ue v as follows: — 


4 1 
1 


- e. 
E 78 eit amy wall or buildidg or goything a affixed thereto, 
be be qeemed by the commissioner to be in a ruinous state, 
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or likely ‘to: fall,-or to-be in any way dangerous, he shall 
forth: with cause a written notice to’ be: sgrved: on” the 
owner and’-also to be ‘put Ón some conspicuous part of 
the wall ‘or building ‘or served: on‘ the occupier (if *apy) 
of the building, requiring such owner or ‘occupier, 


: " forthwith ‘to demolish; repair or sécure such wall; build-. 


ing or thing as the case may require.” 
A f - . " 
f 


: : 
Theré ‘are other provisions of Rule 5 to which: it is not neces- 
sary to'adverti: It'is to'be observed that a notice or a requi- 


.'sition- has to be served or made in order that there may .be 


compliance with the'notice.or requisition. It. js true that 


Rule 5(1y does not contemplate, strictly speaking, the allowance 


of time for compliance with the requisition; nevertheless when 


the notice itself gives thé person addressed some time within 
“which” to carry out the: work directed to be done, it is only. 
- reasonable’ to think: that- disobedience to the notice occurs: only 


when’ the time within which to carry out the requisition -has 
elapsed: The gist of the offence is failure toetake order with 
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certain: property in terms of a requisition. -There has there- - 


"fore to be such. failure before it can be punished. The mere 
-fact that there has.been a notice served ;under Rule s(1) oF 
'.Schedüle'17 is not.enough to constitute the condition requisite 
+ for initiation of-proceedings against the , party served. ‘There 
^ “Vas ‘tobe -faillire.on his part which is punishable U/S 537 of 
4 ‘the Gäléúttà Muncipal Act. ` | Se S 


‘If that. is thé true‘ position, then it is to be observed 'that 
the notice was' served on the 17th of November 1954. - By. the 
noticé itself ‘time: was allowed -to' the petitioner. to comply with 
the réquisition^within a month: : That:being-so, the 17th eof 


March? 1954: would' be: the dead line within which a complaint 
- has to“bé filed calculating time from the 17th December 1954 
~ which is the: date within which under the notice the requisition 


was-tó be complied with. In this view; the complaint cannot 


- therefore be'said.to pe time barred since. it. was actually filed 


om ‘the’ 38th. of. Eebruary .1955. “Mr. Banerjee, has further 


- - argued? on behalf of the petitioner that time ought to: run in 
. any event from the 23rd November 1954 which the Corporatfón 


was apprised of the petitioner's,inability [ó comply with the 
nequisition. If the dast mentioned date be the date from which 
gd S 7-2 m -0 à 


e-- 
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time, ran then the,” present complaint would »be'" beyoiid the 
period | of limitation. -Es cannotvaccept ' this ‘proposition n^ The 
petitioneris expression ‘of inability could ‘not: possibly have the , 
effect of ameng restricting \orenlarging ‘time which had ” 
alueady-gbeen fixed by? the! notice. ""Pheznotice-gavé"the peti- 
tioner time : ta (carry out ‘the werk: within‘ the 17th of December 
1954... “That ‘is the relevant date: -If for-instance,-the? ‘petitioner 


complied ,with the.requisition ion ‘or before the: 17th "December" 
1954 there- could’ mot possibly:zhe :a- ‘prosecution in "this ase. 


Therefore: the, time limited by the notice is the-relevant time 
and if after that it was found that the petitioner had failed 
to take such order with his’ property. :asshe“thad: Been directed 
to take, it is only: then that the: ;petitianer would! make ‘himself’ 


liable to be punished under the provisions of Section 537 of 
the Act. 


I theréfore hold that a prosecution of or an offence of 
non-compliance with Rule 5(1) of Schedule 17 has to be orm 
menced within 3 months from the date of failure on the part 
of the person served with the requisition to take orders with 
his property in accordance^with the. .tefms of the requisition. 
It is his failure which ‘coristitutes: the. igiatvofithe offence and 
comsequenily there’ «can: be. nó )prosecütión! for^such ! offence. 
Unless and untillan' offence \is:comimitted, the question of prose- 
cution is utterly senseless and-can never arise. ‘That being so, 
the relevant time is’.the' date’ of -nón&ompliance from which 
time must, run., 
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It has next been duci that the soniiplaint in’ hi3? case 
was actually ‘filed by- the..insecure» Building Surveyar and was 
countersigned by the Chief Building Surveyor and‘ ‘Commis- 
,Sioner's facsimile, signature appeared on it., It, js urged „that 


> thet is no evidence in the case to prove that the facsimile. 


signature was-in,fact the signature of, the. Commissioner. Thus 
‘the complaint ‘remains a" complaint ` of thet insecure" ‘Building 


MAPS 


Surveyor. and it is, ,not.a complaint, on behalfof; the; Corporation 


„9f Calcutta. as think" this . ‘argumieiit | “ds. wholly “untenable. 


1 


Lar] 


Section. 55240, the -Calcutta Municipal. ‘Act ds a complete answer 
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Caminal | n, summons or other document which is seen by this 

A956 ®. Act or-by any»rule.on by-law made thereunder to beare” 
the signature of the Commissioner or any Municipale 

B az Ki f 

is UU .. Officer, shall be deemed te be properly signed if it bears 

B. Bore a facsimile of the signature of the Commissioner a 
Debabrata . A Municipal Officer, as the case may be, stamped theron 

sail S I,do not think ,the law requires that there should be soma 


independent evidence in view of the special provisions con- 
tained in the Municipal Act itself to -show that the facsimile 
is, the facsimile:of the signature. of the Commissioner. 


The contentions raised on behalf of the -petitioner there 
fore. fail and the Rule. is accordingly discharged. 


1 gr EE PM 
à | 
we aaa aoa " Rule discharged. 
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d . A ORIGINAL CIVIL ° 
L ^M ' Before Mr. Justice G. K. Mitler. 
i INDIAN TRADE & GENERAL INSURANCE 6 
EC | ^ .COMPANY LIMITED 
ag | UNION OF INDIA.* : 


Railways—Loss of goods by fire during transit —Onus o proof — Liability of 
Civil the Railways—Sections 15r, 152 and 161 of Indian Contract Act— 
B _~, Sections 7a and 76 of the Indian Railways Act. 


1955 | Indian Evidence Act, Section: 106—Presumption under Section rr4 Illustra- 
. 4, Uon(g) 
December 6 


rursum Via 


Marine Insurance—Section 135(A) of dag of Property Act—Principles of 

‘subrogation. , ; | 

| 

‘The’ plaintiff instituted the suit for the recovery of damages caused 
through fire-to a-consignment of jute despathed from the Railway Station 
Bhabta on the East Indian Railway to Cossipore Road Station. The plain- 
‘tiff obtained a'document exécuted in his favour by the consignee described 
in. this suit as a, deed. of subrogation and filed this suit on the strength 
of the said deed. The questions arose, inter alia, as to on whom the 
burden 'of proof: of rfegligence lie, as to the extent of the liabilities of 
the Railways in dealing with the goods and also whether the plaintiff 
became subrogated to the rights of the consignee and was entitled to 
mantan the suit, 


WA 4 4 , ju 


+ Original Side Suit No. 239 of 1951, z 


e e ^. 
e * 
i ° ZEN T. M ° 
E 1 agi- oot feli , ` i POM 
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, E x e j 
b : 7 . ja ee ao s "04 olp, a F ppsa yg ye te ; X 
e: Held:—The Railway administration: must take’ as much’ dire ‘of the Civil 
uim E under its control as.a man: of; ordinary, prudence would! take — 
of suc és RS E 4 
PEN a ae ON TM A Wg a a aji 
e Ibe Railway administration, is liable for the loss, the déstruction, ‘etc. Indian Trade & 
if it{happens by its default or negligence. l A General; Insur- 
CA Cee: a4. cepa rad aa bu ud ERE um ance Co. Ltd. 
When loss, and 


" 1 destruction, etc. occur it,s not {for.the plaintiff. to adh hh uVe a 
prove in the ‘first’ instance ‘as to how it happened., - nion of India 
' 3 E: aa gha rie } i 


, e UML! securo uocis 


~ The burden of proof, of the issue as to negligence ultimately rests with G. K. Mitter, J. 
the plaintif. The plamtff has to satisfy the Court that tbe defendant : 
was negligent but:the duty of sfowing how. the ‘consignment was dealt With ~ remi —— 
during transit .is on the Railway administration, as.a matter, within its 
special- knowledge. ‘If-the defendant’’'does not adduce all the evidence 
at its command, the :plaintiff.may; inopropericase, ask’ the Court to make 
a presumption under Section 114,, illustration(g) and to come to the, con- . 
clusion that the evidence which ‘hasbeen’ withheld would have gone 
against the defendant. / - ; rai 
a Uwe hae KING Bh b ee oe 
Mere fact of suborgation does- not entitle the insurer ‘to enforce the 
rights in their own. names: to enable them to do so, it is necessary that 
a statute should confer ‘upon ‘thei 'the.right Of action' or that the assured 
should make a formal: assignment to them of its right of. action in respect 
of the subject matter.” ^ ^" 39 ^7 po 
|o iN T ale sut Im SISaebu du) 2o nl nt ce. ra Sl 

To be a Marine Insurance, the i ance; may .-be of cargoss, 'freights 
and other interests which’ may be legally insured ind it may be in relation 
to a NG freights “amd,-goods and. the transit: ‘may’ be by land ‘or’ water 
or both. It cannot be said that marine insurance must, be , by ja’ vessel 
which can only' move on'water. ° > ; 
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T "Wu DEAS jr Dir. Wee 
* . Suit for recovery. of, Rs: 4.096-8 for.damages caused, through 

hne to a consignment of jute.despatched from. the Railway station 

Bhabta on, ‘the ‘East Indian Railway, to ;the;, Cossipore. Road 

Station. |. s T T p 


" 
ijr diei t S "a pet qp L’, t 


; ; Sc x o uu eed itae drap SL c c es roe adi 
Che material facis, will. appear ipin he. Judgment, 


"E 


R. M. Dutta’ -for thé‘ Plaintiff. pue o cce. do diee ces 
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‘outta Sah? pi: Va X A Vax MAH 


E ux Vito 1: 2: un do^ : 
4. C. Ganguly for the Defendant. TE cd 2l 
e The judgment of the Court Was, as follows: — . 
se : , ! 5 es butt 14 MS a INE ede 4 on $ 


G. K. MITTER,-J.:— This: is' a'-suit for recovery ‘of December 6. 
Rs. 4,096/8/- for damages caused’ throügh fire"-to a’ consign- 
ment :of jute despatched” from- the railway station’ Bhabta on 
the East Indian: Railway‘ to-Cóssipore "Road Station. "The 
consignor as well as the consignee ‘was oné ‘Saraogi Trading -Co., 
a firm carrying ‘on businesiat'46/-Strand Road, Calcütta.': On 
thes5th January,°1950 the said firm'delivered 84 bálés of ‘jute 
‘weighing: 294 “maunds to the Railway Administratiog 'at“Bhabta 
under railway receipt:.N O. 105356' dated 'the' 5th’ "January, ‘1950. 
The goods were -despatched under -railway ‘risk. "The wagon 


IN j 


` 


ce | _ THE CALCUTTA LAW, JOURNAL y?- s 
enia contain nin g,the goods, was, attached, to,.a.geods train 743 Ups” 

-1955 which, was, on. its, way to>Krishifaput, át'a Mj of 140 mile? 
Indiis TE : from Calcutta. Bhabta is situat€’ at distance of 108 miles from 
$ TNE F Gossipore:Road. «Et siy theca’ of” the’ "^failwáy that” sipote 


"ea Racca was noticed coming out from’ ihe two doors of the wagon 
Jnipn'f India when rit was “about “tot get into Cosbinibazar " Station. , Lhd 
ae rd train was stopped ‘at à distance of 100 yards outside the said 
AOW X 50 :8tatiom ahd -It-:was- then: taken: to the’ said, ‘station’ "Where the 
CAM colitáting. the” jutoiobuBarogi: Trading: “Coz: was 'dis- 

"Connected- anti thé bales Of ‘ute Were ‘unlvadéd: fromthe said 

“wagon ài and: ihe fie extinguished by. the. es ‘water and 


*  -eindéts which lay: on tH" platform, ME. P st , ; 


Jag uv: Cece uu. f Man 
Apparently Saraogi Trading Co., knew ing about the 
»fire:.and» on ‘going -to ‘take’ delivery ‘of! tie jüte at; Cóssipore 
Roda Station ‘they, found ‘a part o£: the. igoods in. dainage COD- 
SRE On «tlie y7th February, ‘1950 the defendant Issued. What 
„às known as a short certificate showing- that some of the goods 
-haih dbeemtidainaged:-™ In TEHe said ‘certificate’ ‘it~ is stated’ that 
“auna ige: Was assessed at. 30,- pèr tent: “Thereafter. Saraogi. -Trad- 
‘ing Gost tedk-délivery of ‘the: godk ‘which -Hiad^been instited to 
~ pay up Rs. 3,894/- alleged to be 30 per: cent of the total value of 
:Adreoeónsignment:-5Elie ‘plaintiff: paid the-said' sün of RS. 3,894 l- 
| to Saraogl! Trading. ICD. 'os-óraboüt-the goth April, ‘1950 an 
i adi a; documeht? executed in: iis favour déséribéd in this = 
as a deed of subrogation. Thereafter the plaintiff putported 
to serve abe under Section, 47 of the- Indian, Railways Act 
and Sétión/8o-of the Code of- Civil Procedure and. filed this 
suit on the 5th January, rg5i: claiming. Rs.:'35894 /. together 
with interest on the said sum at 6 per cent up to the date 
of “he suit, amounting -t6 : mm aa ael tos 
bo 
The deteidánt" filéd “its written "süteinént 'on the 20th 
March, „3951; contending: thereby. that ‘reasonable care of the 
goods „had been taken; by. the. defendant, its. servants afid 
, l Agents, and due, diligence. exercised;,in respect of the, said 
-censignment; that the fire. which, bad ; taken -place' was purely 
accidental -and Jorn Nas, s an, inevitable .accident;and was. unfore- 
: een am and could rnet'have -heen)a avoided.-by. taking any reasonable 
precaution ^ With, regard. to the certificate of. damages the 
peas states „that; it was; issued without. prejudice , to. its 


igiit. d ‘The defendant, has. not, admitted} the value, of the said ^ 
«goods. .Qrrits ‘Liability, to. pay, ‘any sum, of. money, to the, plaintiff. 
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The following, issues were settled for determination : — Civil 
TM T ae re "m 1955 
. 1. Did the, consignmént of jute bales in suit catch fire Nd 
aa a “due to negligence or misconduct of the defendant pou Na 
and Jor its servants or.agents? . ance Co. Ltd. 


‘Union of India 
.; (4) Did the defendant fail to pike care of ‘the -said 
goods as. a -person of ordinary 'prudence would G. K. Mitte, J, 
_ under. similar circumstances take of the said 
goods., if they were-his own? 


at [ A, Pi b. as 


2. What was the value of the goods booked by Saraogi 
lrading Co.? What is the ees caused to the 
said: goods? ,, 


ERA " "a 
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8. Has the, plaintif Dcos subrogated. to the rights or 
_ Messrs. Saraogi aie Co., in. e of the 
` said goods; . Ba, ag y - E 


i 


,4. Has the plaintiff any cause of action. against the 
défendant? | 


1 
t di = 
7 remo - ~ 
4 z fa -- 


r à d 


B. “Ts, ‘the. suit maintainable by. the plaintiff? 
2 À E Has, the Coto nsi on to try this suit 


| y. “What relief, if any, i iş the plaintiff. entitled to? 
uM Before dealing with the oral testimony adduced: it will be 
usefi] to take note of the relevant documents. disclosed. . 


Tr 


kandani 


The Opening line. SE the insurance - uds issued ee the 
plaintiff : are as follows: — 


-vsi 
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l “Beit known that Messrs. Saraogi Trading Co; as 
well in their own name as for and in the Name and 
Names of all and every other person or- persons to whom 
. the samé doth may or shall appertain; in part or in all. 
doth make Assurance: with Indian "Trade .& -General 

»æ ; , Insurance: Company Limited, and..cause themselves and 

: WA : them and. every of.them to be. insured, :lost: er not lost. 
at and from*.Bhabta to, Cossipore Road, upon any kind 

, of ,Gogds and, Merchandises and also upon the Body, 

. e 
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lackle, Appeal, Ordinance, Munition Artillery, Boat, 
and other Furniture, of And in the dbod ship or 
a) c «Wessel: called the 
n No. 105356 of 5.1.50. 
God for this present Voyage". 


whereof is Master unfler 


G. K. Mitter, J. ‘The goods are described as "1949/50 Bhabta M" Tossa Mud 


394. Mds. 84. Bales of Jute (Hand Pressed Katcha Bales) valued 
jat Rs. 12,980/- only. Insured'against Rail risk as per Clauses 
attached". ‘This insurance was claimed to be a marine insur- 
ance within the RET of Section 135A of the Transfer of 
"ESI Act. 


There is S aoh much of importance in the Risk Note 
excepting that it shows that the goods were booked under 
railway; risk and the responsibility of railway for the loss, des- 
truction or deterioration of the articles, was subject to the 
provisions of Section 72 of the Indian Railways Act. 

, € 

;, On the isth January, 1950 Saraogi Co., wrote to the 
Superintendent, Chitpore Area, East Indian Railway to the 
effect that the consignment of jute had been damaged beyond 
recognition'owing to a fire in' transit and as such the same 
could not be taken delivery of. ‘The firm further called upon 
the Railway Administration to assess the damage. On the 
17th January, 1950 the said firm wrote to the Chief Commer- 
cia] Manager, East Indian Railway, 3 Koilaghat Street, Calcutta, 
demanding payment of Rs. 12,980/- as the value of the goods. 
There : was’ a: letter. from the said firm to the Goods Super- 
visor, E.I. Railway, dated the goth January, 1950 of which no 
special .mention is necessary On the 17th February, 1950 
the defendant issued a document headed “Certificate of 
damages and shortage" which was marked EX.A. In this 
“document the: condition of packages at the time of survey, is 
given as—  ' 
^! -. “gq: bales intact, slightly burnt, wet inside and 55 

- bales ‘wet inside damaged." 

Extent of damage is given at go per cent. This document beers 
the signature of some one on behalf of the Railway Adminis- 
tration ‘over the rubber stamp “Goods Supervisor, E. I: Railway, 
Cossipore: Road " At the left-hand bottom cerner of this 
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dociNgent. there appear in print the words "I agree to the 
'ábove without prejudice" and immediately below the game 
the word in print “Consign 
Trading Co 


put his signature in the place marked for tHe 
consignee. & 


n, the 23rd February, 1950 Saraogi Trading Co. 


* requested the Chief Commercial Manager of the East Indian 


9 


Railway in writing to issue a pay order for Rs. 894/-. 


In the Brief of Documents which was by consent marked 
as Ex. B there is a document bearing date 23rd February 1950 
with the signatures of three persons employed by the defen- 
dant, one of whom described himself as the presidént and ‘the 
two others as members. The document: reads" as‘ follows: — 
“We the undersigned having carefully considered 
all the evidences do find that the fire in BNGG 3292 
loaded with-jute all by booked Ex. BET'to CED under 
Invoice No. 58 of 5.1.50 was -purely ‘accidental and 
nobody is responsible for this." — A 
It should be noted that BNGG 3292 is the wagon ‘in’ which 
the goods in question were loaded, BET -is the railway code 
word: for Bhabta and CED stands for Cossipore Road. Among 
ether documents disclosed by the defendant ‘there’ is one styled 
“The missing 'and damaged .goods: return” : in’ this: document 
the nature of shortage, damage, etc. is described: in ‘the same 
way as in the short certificate already referred to and it is 
also mentioned therein that the goods: had beer’ delivered on 
assessment on 18.2.50 at 30% without prejudice. This docu- 
ment also shows that the condition:of seals, rivets and/or lock 
was intact as at the time of the accident and under the heading 
“Exact remarks under which taken over unloaded’ appear the 
words— | | EE deer sibus ip, E 
.. | a ee Se nr des 
“Received 61 bales partly burnt and wet, 3 bales 
burnt and 2 bales wrapped with gunny.". 


Against the query “Was wagon- examined or tested by station 
staff. T.X.R.? " Forward ‘his report with’ this form”, appears 
the remark “yes, copy of T.X.R. Certificate enclosed herewith.” 
It is admitted that the words T.X.R. mean'thé Train Exa- 


miner. In the column “Particulars of delivery" thére 15 a 
> e t a : ` ` i oath i >34 zd 


ce”. Some one on ‘behalf of Saraogi ` 


Civil 

1955 
Indian Trade & 
General Insur- 

ance Co. Ltd. 

v. ' 

Union of India 
G. K. Miller, J.a 
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Civil clause “Cause. of delay in ‘effecting :delivery:’. .. Against’ fis 
1955 there. js the remark "for. assessment of the whole consignment”. l 


a i 41 
dece c qud nd, against the..clause ‘Exact remarks under shida consign: 
General‘ Insur- , Ment delivered” appears the remark— 


ance Co. Ltd: i 9 " 4. n% 
ie 

Union ‘of India. i “29 bales in fact slightly wet inside and 55 bale 

G K. Mutter, J. wet inside, damaged, assessed at 30 per cent ‘without 

. dE aes prejudice." 


At the foot of this document there is an endorsement reading 
"Original Railway ‘Receipt, 2. pieces s@al labels, 1: Demurrage, 
1 short certificate, 1 T.X.R. certificate, etc. sent herewith”. 


The'document- described as the deedof subrogation is in 
the aie terms: — 


~ 


“We fies acknowledge receipt of the sum of Rupees 
. Three thousand ‘eight hundred and\ninety four only 
‘(Rs-'3,894./-) which-you have paid us and which we accept 
in settlement of our:claim-in respect. of Fire Loss under 
Policy No. KM 5/3728(P) for Rs. 129807- covering 84 

' , bales: dp: ` | | E 
zo Py “We placeon record that by virtue of such payment 
the’ Under writers concerned ‘became. subrogated: to-:all 
our rights and- remedies in and in respect of: the subjecé 
. matter insured in accordance with: the laws Benang 

the Cone: of. Insurance: Bosw dar SAO CELM 


- 
- rm x r 
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m~ 


t 


“We, also ceca: that’ they have authérity to use our 

oy name to the-extent ‘necessary effectively to- exercise all 
- „or any ‘of such rights and remedies, that we will furnish 
them with any-assistance they may reasonably require -of 

- us when: exercising: such rights and: remedies: whilst on 

` their part, they will indemnify us against liability for 


costs, charges and expenses arising in connection with | 


© sany proceedings“ which they may také-in'our name: in 
. the exercise of such rights and- remedies;" 


/The.Underwriters carried on correspondence with the Railway 
. Administration and by letter dated the 38th May, 1950- -informed 
the latter-that no. pay order; had--been received in. spite .of 
repeated-reminders. To this the defendant, replied on the 1st 
-July .1950 to. the. effect that the claim, had been. repudiated 
already. On the 4th July. 1950 the Underwriters addresscd a 
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long Wer to to. the E aana i JE Xs Railiay /Chitporé»Aiea/c Civil. 
; and,reque the said officer,,to furnish the: ünderwriter$ wgh!^ . ogg os 
t E 

"informatio D regarding the. date:and \ places of: firest-<No? reply? alan wt pads Ks 
"thereto, non bare been, ge given nina after giving the Tons de: 

` defendant notice. under Sectio 80 ,0£ the! Godevof Civil: sProxru ance, Gor Lid. s 
ceduré through. its solicitor,on the aptum aggoothe:plaintitE Union o ndi f 


instituted a ait "3 : 7 G.E. “Mitter, J. 
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l The Plaintif Saioa. two witnesses, the first being one 
Adi-Nath: : Pas Guptayan dsystantin'thë frii of Sarowgi- Tr tading 
^ Co. -, Heesaid,.that: the invoice<in respect: of thé "goods: Tàd^been"" 
surrenderedoto the T— gpd f diat “invoice = 
was..Rs:712,980-44 He istatedcthat on--thé £3th Jara, 195077 g 
when, he; had gonextio: lakerda of t thé- goods at Cossipore 
Road, Station: he.dound «that some. of: them®Hadibeen wasted: " 

. and.some-soakedcifi; water»: He:proved the'certificaté-of damage ^ 
already. referred: tora On being: ‘asked © Sabout~the AVàlue- of” the ’ k 
jute ;censigned; alk: that sthe “witness? could-saj was “at that time 
the controledsprice of: jute wasRsi?39 [2 per maund atid Re. Mer 
more for; \that:particulars guality of Guté which is'cilled Tossa” 
and that» calculating: :at- Rs: :40/ <ipermatihd® ‘the Value’ of the” + 
jute egme.to; R&: 11,760 Js “tor which ^hadobeérr added-soie other^ 
sums. He said that the insurance‘company; the present plaintiff, ^ 
had-.paid Sarowgi Trading<Co. Rs: *3,894/- arid" had: the: deed ~ 
of. subrogation executed inirespect thereof’ “Th cross~examina- 
tion the «witness: said:that sat the: time Swhen ‘He had” gone~to : 
Cossipore Road:Statiom he founda: portion’ of- the goods” inside : 
the wagon andsanotherrportior:oütsidé'it lying? oH the ground. ^ 
He admittedsthatrafterctakingodelivery of the goods. they had 
been sold: by:SarowgiErading'Có and ‘that’ thie: insurance 'com-^ 
pany thad. madé ithexpayment: to‘ SaroWgi- T rading | Co., “by a^ 
n tcm tehios€hsurancbCbinpah jti- Office! NM 


e». 


^ Sunil “Kamar Bose? "the iécond. witness” on ‘behalf “of he 
Plaintiff: was ani Assistant Accountant "irr the Indian "Trade. & . 
General Tásufánée"Co. Ltd. ~ He Said; ‘that, his düties Were to, 
keep’ áccount- of ‘thé: ‘premia” received, - “to” ‘attend’ to “patties, to. 
seë that: policies: sind other dócuments, were, , déspatchéd in ‘proper. E 
time aid ‘fo éRaminie’ the claims put jn by thé Parties. Xbhe.- r 
on the oth’ January; 1950" and the premium paid | later on., On | 1 
heinig“asked “asto whether fie had" made“enquiries about the 


Indian Trade, & 
General Insur- 
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approximate P g the goods, the witness said. dt h had 


controlled: price was REg j- "with" Ré. i di Rs mating D 
Tossa quality. ^In cross-examitiatign’ the witness: Mimitted ; that 


ply ene 
~ of o1 H 


the plaintiff was. entitled' tothe salvage; but’ in "this case th re e 


dd. 
was; no- question of salvage as ‘the ‘goods had been”. burnt ‘out, 


t ^id r 
dem 


AN X PERS e epe 3 
~- The- d mc sa EA witnesses, - the first’ being” 
one. S Sudhangsu, Bhusan Das- who described himself: as the’ Assis- 
tant;Booking clerk-at-Bhabta-at thé relevant time: : He said that - 
there were only two officers, at itbat ‘station, i.¢:° thé “Station 
Master and the, witness himself. The. Station" Master. at’ “that " 


>~ 
enha 2 art "TT "ret 
hal - "M 


time, was one- Jasoda- Kumar Roy. ‘The witness^did mot know - 
where he, was. but-stated- that, he-had retired about 3 “years-ago | 


and: left the- services of. the defendant.’ He proved'à document 


described as. a: Forwarding Note Register containing “an éfitry 


dated the: 4th January; 1950 showing the requisition’ of 5 wagon 


made by Sarowgi. Trading Co; -on :that~date.>"He: said: that thé * 


wagon; was . provided. on - the--Kth.\Janudty, S195" and the goods ` 
loaded, the same. day- before -6 riri; the evening.. The” wagon as- 
already mentioned was - despatched-on- 7:1.56' and' taken up bý ` 


Train, No. 748-Up., The^wagon according to ihe witness had”. 
come: up, from.Najhati.--He attempted to“ prove the"práctice ^ 
of. the Railway- with. regard’ to. the -allocation» of "wagoris and- 


delivery*of the goods and-the despatch of goods‘in wagon loads; ^ 
He, said that when-a: wagonecame-:to the^station^it was first 
inspected.by-the.railway officers thernéelves and’ then by‘ them — 
along with the party's representative-aiid-if the wagon’ happened 
to.be.dirty; it-was-cleansed before: goods -could be? allowed "to 


be put inside. .-After-.the -goods^ were: doaded -the-doors of .the ` 


wagon were closed, a receipt made out, two labels affixed om 
either side.of the wagon and a rivet fixed to-each.side so-that 
the, wagon could not be opened. ,. These labels.and.rivets, accord- 
ing. to the witness, . ere. generally put. on by-the pointsman on -^ 
duty. The pointsman in this case was-one Aswini kumar Sardar . 
who. Mas. said tọ be- dead. . In.. cross-examination. the -witness 
admitted that they;had no knowledge of. the. where, abouts of 


Jasoda_I Kumar. Roy. and-that he. could not be sure whether, at : 
the time when, the. loading. of. the jute in question, was going, ofi, 
he himself, was. . present or. the, Station. Master was there-sfper- > 


bil - 
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“He added, however, that he had not seen the goods himself PS 
“and that jute was not HECessATALY E m PORUM it had got wet, 
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-Ri £i T2 Dr dost ieee Mp n CTI osos bees 
visi tie oa ‘Looking, at tht. Railway receipt the. witness 


gaia’ tatit] hat bes issued by Jasoda Kumar, Roy. The witness 


Mi iat Aat t 


r wis ‘farther compelled to admit, tbat | thecentries in: the Wagon | 
~~ Registér andyForwarding Nge. were also in the handwriting of 


nana til 


é same ‘person. Ihe witness ‘admitted, further. that the for; 


i 
4,9« á fat JIN RISE 


a g register. did | not contain any, entry. in, his. handwriting 


ada ie could | ‘ind no ‘entry. in, th th the .wagon, register, made, by. him ` 


vu d J dU 1 d 


the “daten when the goods, in: question „Were, loaded. It 


wd wr le “tf 


"i bila: therefore: ‘appear ar tha t this witness really. did, not. have 


wee AAD rr 
FETAR 


ariything | to “do with the cathe of the goods, or the supervision 


| J Za `r 


a .. 9f the : same and what ‘he had (been, stating. was merely: from, his 


” füéiHory of the usüal | practice followed at. Bhabta. _ 


J *A-a s Pera P iore 


n IRE PUE 1.) aw os J ote gery (onl era d das EEG CFs 2n j^ QUA 
“The: € next witness, ,on,.the defendant's side was one -Barigesh 


- UM Gara the g | guard « “of the train 743 Up. ;,He, produced 


his memo book and by reference thereto said: that the train had 


mada rt 


started on Jana 75, 1950 from Chitpore and. was to:go.up to 


aso NING) 


"Kiishnapur; that the train. „had reached; Bhabta ‘at 10-30 'hrs;. and. 
M Was dti nae | 
jus WAS. Was detained t there forabout 30, ;minutes, ; Within that period " 
wagons | were, attached to. the- train, the wagon in question being 


+a bg La 


| ihe fifth fr om the engine. He said. that-he had, inspected ‘the 
^. wagons before. attaching. them. to the train.and that such. in- 


diat. -A a t s ~an t Aij) € 


spectión was Decessary for ensuring. that, the seals and rivets were 


da rd 


is P operly affixed: "The 1 next station to which. the train went ,was 
~ Saragathi Where it sto pped 1 for, another, 20 minutes, The station 


id, after that" Was v Tham "o "Court “and, hen C ossimbazar.. -He 
t sai a sat 2 wl — he Gs 
Ld 'statéd thát" the train “ha d stopper at about 1 p.m. at a. distance 


+> of about: 100 ‘Yards ‘ftoth Cossitübazit station’ because smoke was 
ai geen" issüing "thfoügh "tlie" doots SE this “particular wagon. He 
‘diaddedithat!on being informed thereof by the drive h he got d down. 

z” and inspected «the -wangon! and asked “thei driver’ to proceed 
ic /with:tlie train.to-the -next'station2^ He/saw 'siioke" "coming out 
con, both ithé sides .of the’ wagon although^thé séals and! rivets 
. Were intact. d At. Cossimbazar the :witness'asked!for' the Sta- 
ss «on. Master -and - Inc his; presencesbad cthetaffected -wagon 
a, 180 lated, gand; ugloaded.1 ; The, affected .:wagon;}: according to 
ni yituem ns. Ppt in;a,siding and; there the, goods weresunloaded 


deda 


_ from the vis Wegon.. A, portion OF | the goods; being, about <8 ito 10 
"bales, were found, partially ‘burn. , Fhe, ;witness ;said “that, no 


bE agi P * o A eee baa fe XM 


Ps. m 
the 
| Hanie could’ be, seen seen, , hie. method | of, extinguishment jof - 


3 


“fire Was the "application oÈ water by "bucket on to the burnt 
goods eand Ovens. the same FUP with , cinder. oe te 


S EE Civil 
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f © Civil “Witness it TS only 5 or 7 minutes to put the fre yf. “The 

gga —-"orwitnesi: could>‘not explain’ why'+g9’ baleschad been desctibed_ 

pud a dwslighily - ‘burnt--in’ the -short \certificatè: It was suggested to” 

L General fasuratice the witness ‘that'- ‘the’ fire~inight have been thé’ result “Qf a. het 

ji 3981 e E ic xle-bütcto this ‘the witness did not: algreé à addinig that in. case 


-—a E aid 


Unión of India :0f.d hot: axlé'theré- would Have ‘been ‘a, sound "peculiar toit. 
^. K. Miter, 5j r Ul'hewitnésé: drew +a’ sketch of-the railway liris" through Bhabta 
ce tu tation sand” thé" siding’ attached ‘ thereto ‘and ‘sa id. that thege 
Se 0 Gi bein ng onlyone set: ‘of. -— "Wit, the siding in’ uth’ a “peculiar 
ov 5 position- with“réspect: tò to’ thé“said “lings; wagons: could be affixed 
i0: to tlie! train “inthe. up: d "V There was” confirmation on 

2 this point by-sthe production’ of a diaprani of the ' linés at 
Bhabta státion;-at^a^later"stage."^"Fhe"Wituesé admitted that 
although wagons could not be attached excepting the,u up direc- 
castion- atc Bhabta;!there was: no” difficulty~ about shunting in both 

in direction ‘at Berhampore Court ' ‘station which wis sitiiated at a 

-  Lerdistance-of 8nilés ‘from Bhabta’ = Thé ‘witness further Adrüitteà 
o) ‘thatvevenvbefote thé ‘train jeathéd Berhampore Coutt’ it. was 
Scrtpossible to` détacli the ‘wagon- at" Sargachi “which wás à big 

v kstatiori capable v: of? effecting” a” "crossing: It“ “was adinitted 
3(»thatc as á- måtter- of ?fact- 3 “wagons ‘had: "beeii d détathed at 
ri) Sargachi: from thei™4g “Up? but "none ’ aftáclied - to" thé “said 
ni ain. «AE Bethramipore~ Court three’ more” Wágofis bad “been 
242 detdched and ne attached -The “witness gave. ‘the names of 
“the drivers of the-train as "one “Mansa “and” one Ram Sevak. 
‘tHe “was cross‘exathinationt - ‘about "the “entry made, by. him 
“Tin his “mem” book’ with fegard o. the fire which shows .that 
the” Wagon" Was détàched ` at \Cossimbazar and. the, fire. ex- 
tinguished’ with ‘the. help. “Of. -the- station : Master; and.. ; his 


-3 


E colles," the = position- -of.. the „ Wagon.: being Beh Gom the 


SLUT 2A 


= NGING, ‘and. further that ‘the. train, -had,,ibeen_ detained two 
, hours 30 minutes, „ther driver,- ~ On}: duty;beingcone Ram: Sevak 
... Singh.. Fhe witness stated that these remarks had been, shade 
s by. him. at'Gossimbazat-aftér the fire had )tdken place: “He said 
. amdhat theyentireccohtents -of:the: wagoni had'beerP'inloadéd^and 
c3 twolseparate:cstackshmadey; one: of- thescaffécted“portion and 
b:banother.of theounaffected? ? part. ?:He -sfated-‘that to ‘far’ as he 
o£ gemembered?:the pnaffécted, part^hád:not suffered any "damage 
25 dévall ‘and YV wité“ had “been àpplied: thereto. ^ He üdinitted 


di 255 phat the cre: were $: Bo firefighting’ f " appliences “at € Cóesti bazar 1 ‘station 


~ 


` 
' LA ^ r ud L ‘4 t 
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—À , Pat he -added. that db:Was.notra seriousJoütbreak'bf fire, having '' è Civil 
o Nalge only. or 8:minutes fonséxtingaishinent. - a — 
| EC ONES E Boe cene @ TED: 
E The last witness on the défendant's'side^w3s-Ram Chandra Indian "Frade i 3 
. Mukherjee the station Mastet.iof^ Cossimbazar ät" the relevant" Ed n 


o 


time. He said that When the train 743, Up came into Mi 


i sthe tps India 
*,.,5*,." Station. he noticed ismoke-coming -outfitom one of the wagons. = 


na He stated; that the wagonswas: detached- ds-qüickly as pobsiis'. È. Miter, J. 
ise and. there. being. no. 5water»available-at: thé plate where the 
min. had, been.;brought -tovachalt;: the? Wagoti ‘was brought to 

that side of the statiomiwhereiwafen:could /be"had. Water, 
according to the witness, was. contained»in’ sohe Buckets in the 
station premises and water could also be fetched-from the tank 
> Quite, close. to the: station;-— Het stated that/the seals and rivets 
, . :Were.found-intactiand the samé had t6“be-dinfasténed before the 
^ Wagon, could ibe: unloaded-»-The unloding of*théwagon, accord- 

.. ying to.this witness, did not'taken:moreétham-19-to 12 minutes. 

. t. He said. further that^there- being 'only:six watér-buckets cinders 
had to be ‘used to put the fire out:--He'also^said that the 
detached. wagon: was sent to:thecsinding-ànd: thà?Práin Examiner 
brought down from Krishnapur for making the necessary exami- 

,:. oRation. Safar. asi:the:switness'e ‘recvlléctibh went, the goods 

' .; Were-sent onto Gossiporecthree: or four days-after the occurrence 

5 ~ „OË the -fire-as-it was necessary: thati soni! iiispeclióh should take ` 
* ; .place. In erossexamination^thie witnesgiddiitted:that there was 

“such an enquiry but hé did: notzrernenibér^$/Hó! Were the officers 

who dealt with the matter. He said/that hé!wotild“have nothing 

to do with the inspection report and he added that he himself 

-> nreohadsito submit “to reportsand! thatshéshad?done so in this case, 

- ^ie but_that- he- did -not»know: why ‘the? gai oft?had not been 

cy powdisdoseda= uio seus iu eae. cone e d oe 


The first issue “was the one oti which the bulk of the 
evidence was adduced involving the «tamination of a number of 

e witnesses. But before scrutinising the evidence adduced it is 
^ °*neddssary to Consider the question -of law as to the liability 
^ of the “Railway Administration “and;-the onus- of proof of 
77" rélévaht facts." The statutory. provisiotis.in respect of the goods 
booked uridér railway risk are to be found in secs. 73 and 76 

of the Indian Railways Act, Section, 72 sub-section: (1) provides. 

0200 2 1EThe responsibility: o£^à 48ilway "adiniitistfation for 
: the loss, destruction or-detétiorátion-of^&nirdls^of goods 


D 6 
6 


( - E : 
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LR © ts Pw xa. ‘> F w o^ . 
Qoa) OWL. PN to. the. adutimistation- ‘tobe carried by ra jlway 
-— pen shall, subject to the other provisions of this Act that , 

D ma ə of a bailee under secs. 151, 152 and 161 oF the Indian S 
— = oe d a. Contract Act, 1872... a sos 
i3 l o | RO diis E: M —— | 
BE Go. Uden Ep aon (3) provides: — 7 4 7. 
. . 4Union of India —- ” QM ° 
mi EOT É "oC “Nothing, in. |. the common law of England or in "the 


, G. K. Mitter, Jo as Carrier's Act 1865, regarding the. responsibility ‘of common 
ies , Carriers , With respect to.the. carriage: of animals: or goods, 
Pp shall Affect the responsibility as- in- mn section “defined 
p of, a railway administration." d T 

‘Section 76 Jays down that— «s c 


- 
X ~ 


uu 
^--2d 3 ar) at w ^ - od du Lx. 


pui. > og adio d. Ll CREE suit. d të B idm idein for 
ot. todo S compensation, for: loss,. destructión,-or-deterioration of 


NAME animals or goods delivered to a.railway administration 
"M x don carriage by railway, it shall not be necessary for the 
eo oo _ plaintif to. prove how the loss, destruction -or deteriora- 
. 220 p tion, was caused." s.s. ; de o i: 
am A | Section 45a of the. Contract Act is as: s: follows: — ns 
AT Go Vio ides a MM MENT Sues RNC eda od enne 
"m a ‘To all cases of. bailment, the baileg is bouiid: to take 


me ee as. “much care of the. goods: bailed to him- as-a man of 
MON gU ordinary. prudence .would; under similar circumstances, 
yt s take-Of his own goods of the same DUE quality atid 


ue ey EE ;value as;the goods bailed.'".... vet. EY 
„elozore s Section, 153 proud ae eS M Bede es 

a l xu ws -- ERAT de e Dom r xr we ty m. 
Deam "T = T da at rte naen D nd 


Emm “The bailee. in the absence of -any -spééial~contract 
oss cna jen is not responsible for the: loss; destruction or—deteriora- 
; tion of the thing bailed, if he has taken. the Amount of 

_ Care described in section 151.” _ 

ILI du a "Section: 16i ‘lays’ down—- = i 


= z = deb. a Tegas, Wl 
- e erue TONET iL IN Tou zd adum s c t 22 


- x o m 44 oe a E: 
ci Ji oos. a3 deung forthe’ default “of thè bailee the jare not 
"OE 7T t à a 


uid MERE returned, delivered” or tendered at the proper time, he 
c Ae is^ responsible to^ the bailor for any jd "destruction 


$ 


. vu» Ra 2 or'déteriorátión' of tlie goods from that tim tim 


x ee : - wi - ——— rs v 
5, =+- 4t Xia Yami —— =- = Seok a y- — = 


een wee ‘pling with thest' provisions must be borne in mind the 


„oi : Provisions of Section 106, and 114 of the Indian Evidence Act, 
Seur Section 1108. provides tbat——- foo la .-x. = 
6 
a e 
- = 6 
$ , : ° 
e 
e. 
e 
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e i 119 
eser ds “When. vany; fact is specially within thé Yxbsgedge ^. Ci ~ 
.- of any, person; iue burden of DES "that fact is upon. ae 


v? 1958 
c= ime? jig ee : 204 "NE CES ' 
Dep ae Ba ene na e m st eo Indian Trade & 


And. under. Section 114 the Court may presume the exis .. Co. aed | 
tence of. any fact. which- it- thinks likely to Have. ` happened, Union E: India 
regard . being. had "to-the" common course of^ natural events, 
human. .conduct and ~public and private: business in their rela- ^ * Mitter, T 
tion .to the. facts -of ‘the particular case. Illüstration (g) to tlie | 
section, which- -isto be tfeated as part of it, ‘provides— p 

ug uS UU 
"That evidence which could be and is not produced 


would, if produced, be eee to disi ‘person: who 
7 , Mibhalàr. it". $ (4o ga ay g 
— 58 P a S s hie ve "y n 
“The responsibility of the- railway E ee Gate : 
is that of. a bailee under. the provisions of» Section 15r of the 
Contract Act.. , At has to.take-as-much care-of the goods bailed ` 
to it as a man of ordinary prudence would; of his: own goods" 
of the. same bulk,- quality and- value, arid by: virtue of the' 
provisions “of s.. 152,.is not to-be responsible-for any loss, des- 
truction or déterioration if- it has take the'care which Section : 
%51 enjoins upon. it; .. The: “result of the- statütory Provin HU uw 
therefore, may- -be. summarised. as follows: ^^ wow ^s v> | 


~ (2). The: ‘railway. administration: must take as much care 


Se mdr quss 


mirr ay OE the goods while under its control'as:a man of ^^ 
a. Si dos ordinary prudence- would take AE such goods ' if 
b C they were his own. ` >; 


20 The railway administration is. liable -fot the lon K 
M destruction, .etc. i it ES b its "default "c Or 
S ais «.. , negligence. Ux a VPE RUE i 
~~ 43) When. loss, destructio -etc.“occurs, it's not for the 


M VI `, plaintiff. to prove, in the first Instance, as to how 
it happened. om ey Es 


The burden of proof of the issue as to.negligence ultimately 
rests with the plaintiff. 'The plaintiff has to satisfy the court 
that the defendant was negligence but the duty of showing how 
the consignment, -was dealt with: during transit his: on the rail- 
Way administration, as a, matter within its special knowledge. 
As"the law does not cast on the plaintiff the. obligation of prov- 
ing hbw the loss arose and as it imposes on the defendant the 


ef e g , p 
120 


Wis 


Civil g duty, aka owithe goods.were dealt with ‘while under 
rp 
ggg. its control, the. latter, must. first adduce eviderice disclosing its 
AH Aly oe " treatment "of the goods and the plaintiff may rely on, that evi 
ase i apr in addition to any tendered by im to show that the loss - 
e “E Had occurred, by reason, of defendants default-or- ‘négligence ot. 
Union of India that, th "n he loss: could not aye: occurred. but for süch default . or 
G. K. Mitia Bm x 7 üégl igence. idi the defendant does : not adducecall the evidence at 
vov WM, CX S command. „the plaintiff may;iin proper cases, ask the Court to " 
make. a presump Sa La -section ;vi4(g) and ‘to‘come’ to ‘the ' 


conclusion that, the. evidence which ihas^béen withheld: would ^ 
have gone against ix defendant. 


rre t rf 3 
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„I shall; ROW. M to. tlie Afüportànt decisions tò Vili, m 
attention was drawn. The first case was that of Tühhichand 
Ramchand v. G. I. P. Railway Company(1) in, this case a. con- 
signment,o£ go; båles of cotton belonging ‘to plaintiff Was put in a. 
wagon along iwith. other- consignments belonging | to a different. -, 


pron 


consignor. ;.; The :wagon- was attached’ to 2 train, being placed, A^ 
next;to-the,engine..7 On the arrival ‘of the train at Varangaum xs 
Station the-said bales of cotton were- found to be on fire. The. 
wagor was immediately detached and placed on siding, the ‘doors. 
were open, .and..37> bales - ‘extracted. The engine driver having | 
unsuccéssfully tried to? put out the fire with water from. his . 
boiler, took the rest-of the^train ^on to Bhusaval, a. ‘station 
8 miles «distant. :In: the absence of. sufficient appliances for 
extinguishing «the. fire;-the remaining bales continuéd to burn 

in thezwagon:until completely consumed. On the evidence 
adduced Scott, C. J. came to the cónclusion that the defendant 
had taken: iall ‘reasonable precautions. to obviate preveritible 
risks but there was negligence on their part in dealing with the 
fire after it was noticed and on that ground the, learped Chief 
Justice held: that the plaintiff 3 was entitled: to’ ‘succeed. Bachelor, s 
J. who agreed with the view- taken by’ the learned, Chief Justice 
delivered a separate judgment. | 


ret 
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"Accoiding-to him— zm WO AE SSS 


-- t ar - 3 * 


“ri “Thesquestich “whethêr the company have, or have . 
“anot, taken ithe care prescribed ` is to be answered. by qe 
"férence to the entife “eviderice ” on ‘the reco 1.8 


| i inne eo ML. 
+ 2 r> i - 
f naya * ra. i? ert a 


: r er 
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A 

, His, Lordship held that the. occurrence of the fire while the Civil 
` goods were iñ their sole possession might be, and in his Lord- 195% 
|. Ship's, judgment was, prima facie evidence that due care was not To 
. taken, but the inference thus suggested might be repelled and General Ta. 
and the contrary inference established on adequate evidence to co; m 
this effect being given by the Company. His Lordship went on Union of India 
i to observé that it would be open to the railway company tOo 6 K Mitter J 

| ekorieraté ‘themselves by satisfying the Court of their carefulness, ` = 
“both generally and in respect of the plaintiff's goods, notwith- 
"standing. that they were unable to prove the'exact cause of the 
"fie. ‘On the evidence adduced: His’ ‘Lordship held that the 
~ defendants had éxenerated themselves quo ad the outbreak of 
the fire but not quo ad the steps taken to extinguish it. 


“In “Hiri Khetéev & Co. vs. The ‘Bombay Baroda and ‘Centrai 
- India Railway Co.(1), the plaintiff made'a' similar claim for 
damages suffered through fire to a consignment of cotton. The 
- "goods were loaded on a bogie open truck for conveyance from 
Ujjain to Colaba, a J- who tried the mie Redhat 

“ When anyone "has entrusted goods to a railway 
company for carriage and those goods are lost, damaged 
-~ - or destroyed while in the possession and under-the control 
" of the railway the fact of the loss, damage or destruction 
7 is enough to cast upon the company the burden of prov- 

-~ “ing that loss was not due to any negligence on its part... 
In every case it is open to the bailee to satisfy the Court, 
if he can, that although he does not know how the goods 
came to be lost, damaged- or destroyed, it certainly was 
^. not owing to any way of ordinary care on his part. And 
. -'this was actually done in the recent case of Lakhichand 
Ramchand v. G.IP. Railway Company" (2). According 
to- his" Lordship. Lakhichand's case(2) was an authority 
for the proposition that “a decree ought not to be given 
a against à railway company sued as bailee for loss, 
damage or destruction of goods bailed to it, the moment 
it admits that it is unable to assign the vera causa of the 


° loss". His lordship further held that in cases + of this 
E two main questions arise, viz., 
'e œ i 
i l . "e 
(1) (1914) LL.R. 39 Bom. igi. e : . "m 


(z) (1911) I.L.R. 97 Bom. 1. — ‘ =! 
© é ' 6 j 
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Union of India 


G. K. Mitter, J... 
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“(1) Has the defendant company we that it, 
took as much care of the goods from the time they came 
into its possession to the time when they caught fire as 
an ordinary person would have taken of the goods of like 
quality and quantity of his own? 
(2) When the goods were found to be on fire did the 
defendant company take as much care of them, that is to 
say, did it exert itself as strenuously having regard to the 
means at its disposal and all the circumstances to put che 
fire out and save the goods as an ordinary person might 
have been expected to do if the goods had been his 
OWD,'?"' ) 


‘As regards discharge of onus which lay on the defendant 
His Lordship observed that— 


e 

“The company as bailee is primarily liable for the 
loss but.it may exonerate itself in two ways. It may, 
while ignorant of the cause of the fire, show, if it can, 
that the cause could not possibly be attributable to itself, 
that in other words it was altogether external and beyond 
the company's control..... But in cases of loss, it might 
very well be that the bailee might show that he had 
taken all reasonable care of the goods and yet that some 
person unknown had stolen them, and so they had dis- 


appeared." 


After discussing the evidence adduced His Lordship came , 
to the conclusion that the railway company was liable both in 
xim of the origin of the fire as well as the entire resulting loss. 


Within two years after.the above decision the case of 
Dwarkanath Raimohan Chaudhuri v. The Rivers Steam 
Navigation Co., Ltd.(1) "was decided by the Judicial Com- 
mittee of the Priyy Council. In this case the plaintiff— 
appellants brought their action in respect of two. parcels ofe 


‘Jute laden on board the flat “ Jattrapore " for” carriage from Bese 


to Ruthtolla Ghat at Calautta, and lost by reason of fire. It 
appeared in evidence that the said flat “ was moored with head 
up river outside another flat called the “ Coleroon " which was 


(1) figs) £7 CL.] 6i 


s 


a e Be 
. ‘s , , Fe — a 
Yo, gj.  . | . xz HIGH couRT '. RR 
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a fast to the same buoys., There were other flats further in shore ". Civil 
*  - A fire brooke outon board the “Coleroon”” and, spread to 1955 


“ Jittrapdre,” before the“latter could get clear or be separated 7777 
* . ftom the, former. The suit was tried by Chitty, J. who found sei ca aaa 
General Insurance 
- against the defendant company for the full amount of the loss. ^ Co. nd 
4 According to the Judicial Committee the learned Judge had ynion. et India 
wrongly placed the onus on the defendant and had gone wrong EE 
in ‘holding that it was incumbent on the defendant to satisfy 
that it had taken as much care of the goods.as a man of ordi- 
nary, prudence would. take of liis own goods. Their Lordships 


observed (see at page 619): — 


“It is true that under the Law Evidence Act of. 1871, 
section, 106," "when any fact is especially within the 
|». knowledge of any person, the burden of proving that fact 
is on him"; and it was therefore right that the defendant 
; company should call the material witnesses who were on 

E , the Spot, as it seems to have done. But this provision of 
' the law, of evidence does not.discharge the plaintiffs from 
.,Proving the want of due diligence, or (expressing it other- 
~ wise), the Mice of the servants of:the defendant 


e 1 


T Jd may. be for the company t to lay the materials before 
, the’ Court;, but it remains for the plaintiffs to satisfy the 
"Court that the true inference from those materials is that 
.,the servants of the defendant. company have. not shown 
due care, skill, and nerve.’ 


The judgment of Chitty, | J. bad been reversed in appeal by this 
Court and the’ further à appeal to the Judicial Committee was 
dismissed.” THE 'Court' in appeal -had taken a different view of 
the facts°toj that ‘taken: Py n J. - 

ur haoeonon] Jon vou 

This ‘case ‘doés ‘not lay down what conclusion the court is 
to com^ to when‘ material evidence has been with held by the 
defendant) * This point was, however, considered by this Court 
in thél'case of “The ‘Secretary of State for India in Council vs. 
RamdHhêwgas “Dwarka Das(1). -Their Lordships Mukherji and 
Nag. JJ:'obseivéd! that the dictum of the Judicial Committee in 
the*casé^just' referred to was not easy to reconeile with other 


borsbi. EZ 
41) Gidas)° $37 -C.W.N. - 1109. S d ^ et 2s Doe. : 
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e 
pronouncements of no lesser authorities, but the- principle e enun: ' 


ciated in it must be applied According to their Lordsgups: — 


6 
“ It 1s for the detendant to place all material evidence 


that may -be available before the Court and if their is 
failure on the defendant's part in this respect, the plaintiff 
may ask the Court to presume that. if produced; such 


material -would have gone against the defendant; and that: ^ 


upon such materials-as may be produced by the defen- 
-dant the plaintiff has to show, as all plaintiffs must, in 
order to establish a liability on the defendant, that there 
was want of diligence or that there was negligence on 
the part of the latter or his servants or agents, or, in 
other words that the requirements of sec. 151 of the Con- 
--tract Act have not been ka ” 


A ig lo the evidence before me I have come to the 
conclusion that the defendant has not produced all the evidence 
it should have done. I cannot help remarking that some of 
the persons who should have -been called as witnesses’ have not 
been produced and documents which undoubtedly were in exis- 
tence, have not been forthcoming. No satisfactory explanation 
is given of such nonproduction. As I have already observed, 


it was not Sudhangsu Bhusan Das but Jasoda Kumar Roy who 


who was responsible for supervising the loading of the goods and, 
if called, he might have given evidence about the condition o£ 
the wagon at the time when it was loaded. I do not know 
whether the Engine Driver Ram Sevak who was on duty or bis 


associate Monsha who first noticed smoke coming out of the. 


wagon could have adduced any useful evidence. But there is 


duty it was to investigate the cause of the fire and who it appears, e 


had made such investigation in this case was not produced in 
Court. As regards the documents comment was rightly mage 
on the absence of the report of the Station Master of Cossim- 
bazar and the Train Examiner's report. It would also appear 
from ` defendant's document No. 6 which I kave set out in 
extenso that there was some sort of enquiry held by three 


railway officers, who had carefully considered all the evidence 


and come to the conqlusion that the fire was accidental There . 
is no explanation as to why these persons who had considered 


such evidence were not called, in this case nor do I kiwe aso | 


— 


* 


a * 
f e 
. * 8 e 
VOL. ON HIGH COURT lup 
` | ` || e 
“what was the evidence which placed before them to lead them to Civil 
the coficlusion ghat the fire was accidental. In any event it clearly 1955 
.... Was incumbent on the dependent to call all these witness oes 
Indian Trade & 


and ‘produce all the documents. The defendant, in my Opinion, General Insurance 
has not adduced any evidence to show that the cause of the Co, Lid 
lire was external to itself. It is nobody's case that jute is spon- Upon of India 
taneously combustible. No such theory having been advanced |, . ——., 
before me, on the evidence of the Guard and the Station Master d 
of Cossimbazar, I must hold that the fire was not caused by 


 anotaxic Where it was caused by sarks from the engine finding 


their way inside the wagon through any cleavage or openings ' 
either in the doors of the wagon or in its roof, must remain a 
matter of conjecture. No evidence was adduced about the con- 
dition of the wagon. Shunting operations were going on at 
all stations after the train had left Bhabta and it is likely that 
during such operations the engine had passed quite close to the 
wagon containing the goods in question. But there is no means 
of knowing whether during the course of such shunting sparks 
or glowing cinders from the engine had fallen on any of the 
bales of jute contained in the wagon. My conclusion is that 
the cause of the fire remains unaccounted for. - o 


Mr. Dutt, learned counsel for the plaintif, argued that there 
was some evidence of negligence on the part of the defendant 
in this case in as much as it had without any good cause failed 
to despatch the wagon by the shortest route. The distance from 
Bhaba to Cossipore Road, being only 108 miles, Mr. Dutt con- - 
tended that the wagon should not have been attached to the 
train in the upward direction, i.e. away from Calcutta and 
that if it was so attached, it should have been detached at 
Berhampore or Sargachi. It was argued that the risk which 
the goods would run in a transit of 108 miles from Bhabe 
to Calcutta was-certainly much less than what it would have. 
to face if the wagon was taken along a longer route, i.e. from 
Bhabta to Krishnapur and from Krishnapur to Calcutta which 
would entail an additional journey of 64 miles. In support 
of his contention Mr. Dutt drew my attention to the case of 
Bengal Nagpur Railway Co. v Haji Abdul Latif{(1). There 
Jack, & held that taking the goods by a longer route, unless 
it was unavoidable, amounted to misconduct ‘and it Was con 
tended that what was misconduct would certainly afford evidence .. 
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Civi. , of negligence | No explanation has been. given in.this case as 
1956 to why it was necessary for the defendant to take the wagon 
pin all the way up to Krishnapur and why it could nbt have been 


General Insurance detached at the station next to Bhabta and. attached to a. down ° 
Cot, baa train coming towards Calcutta. In my opinion there is evidence 
Union et. India Of negligence on the part of the defendant and I cannot. help 
E Mitte 5 remarking that there has been no valid explanation given. of 
"^ ""' the nonproduction of ,documents, and the failure to examine 
necessary witnesses. In the circumstances I must draw the 
presumption which the court is permitted to do under sec. 114(g) 
of the Evidence Act and come to the conclusion that the. defen- 
dant’ was. negligent . in, dealing with the goods of Saraogi 
Trading Co Mr. Dutt also argued that the evidence disclosed 


a 


that there was no proper fire fighting appliances available at '. 


Cossimbazar station and that the mode in which the fire was . 


dealt. with must lead one to the conclusion that the defendant 
was negligent in this respect. . According to the evidence of the 
Station Master of. Cossimbazar, only six buckets were available 
for the purpose ,of applying water, to the fire gnd out of .these 
six buckets two were kept filled with sand. I cannot, however 
ignore the evidence adduced by the said. Station Master and 
the Guard that the fire was put out within 2 few minutes and® 

as such. although, the defendant might not have had sufficient 
fire fighting equipment at Cossimbazar Station, I cannot hold 
that the lack of such. equipments had caused any damage to the 
goods which could have been avoided. I answer Issue No. 1 
asfollows:—. ss, T 1 


) 


: The cause of the fire is unknown . The defendants, its 


servants and agents were negligent in dealing with the jute 
bales entrusted to it for transit to Cossipore. Road Station and 
farled :to: take as much care of the goods as a, person. of ordinary 
prudence: would have taken, under.similar circumstances if the 
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Issue No. z:—The onus of proving ‘this issue was on the 
plaintif and in my opinion the plaintiff has signally failed to 
do so. 'No evidence was adduced of the value of the goods 
beyond reference to the Jute price-Control Order-.:....3. It B 
admittêd-that Saraogi “Trading Co., had booked'the goods fsom 
Bhabta. "Ihréfore, they should have been” iri a position’ to- 
adduce evidence of the Price, of. the goods, at which the same 
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‘was purchased at Bhabta,,. It is ; further admirted ‘that the goods Civil 
: had been sold” by ‘Saraogi. ‘Trading | Co, ‘after the occurrence of . 1955 

the fire and therefore Saraagi Trading Co., could, if it chose, Indian Trade & 
. haye given cvidence of the „price, fetched by. such sale. If proper General Insurance 
évidence on these two pgints | had been ‘adduced,’ the plaintiff ©. Pc 
, would have. discharged the onus which lay | on it in this respect. Union of” India 


_ Reference to the Jute, Price Control | Order, „iñ, ‘ny opinion, is Boy Mi Te 
.of.no help. The said Order merely shows ihe maximum prices 
_ which could be charged, in. respect. of jute coming under differ- 
. ent categories.. “But the minimum 15 nowhere fixed by the order 
and therefore one does not know what was ‘the value of the 

goods is question. AS regards | the question “of damages too, I 
think the plaintiff is in similar difficulty. "The only evidence 
Jof, damage. which the plaintiff, had, was the Short Certificate. 
In my, opinion , the Short Certificate does not, prove the next 
amount of damage suffered. According to the plaintiff's wit- 
neses it was not all the ‘bales which were burnt but some of 
them, were burnt. According. to the defendant, 29 bales were 
intact, slightly, burnt and wet inside and 55 bales were wet 
inside, damaged. It does not appear from the Certificate of 
Damage as to whether the 30% which was mentioned as the 
extent of'damage related to 29 bales which were slightly burnt 
or to the entire 84 bales. It should: have been easy enough 
for the plaintiff to prove the exact amount of damages suffered 
in this case. :In my opinion the;plaintiff has;not been able to 
prove eithef.the value.of the goods booked by Saraogi Trading 
pe or the extent of the ds d caused -t to the pun 
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" Essue" No: 3 Eu was PME on: behalf of dus defendant 
that the: plaintiff as underwriters had.no right to institute this. - 
suit. : It was"first contended that a imere right: to, sue could not 
be transferred’ and'therefore: the.deed of;subrogation could not 
vest the’ plaintiff with any right to sue.. As against this Mr. Dutt 
urged that.the insurance was.à marine insurance and as such 

sec. 135a of.the Transfer of Property Act could be called in 
aid eby the plaintiff. Section 135a provides as follows: — 


we 
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(1) Where a policy of inarine insurance has been’ assigned ~ - 
780 %s*to pass “the beneficial interest ‘therein, e 
“assignee of the policy | is entitled to’ sue thereon “in 
his own name; and the defendant is ‘entitled to make 
oe defence arising“but ‘of: the tontract’ Which” he 
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, Civil NR would have been entitled to make' if be don. had 
M MM DI e 
b lan Trade £u i 4 f d W. om e pe ICy was c ect , E e 
ee oe ay ‘Where tbe insurer pays for.a total Jose, either of the 
, Union’ of India, . t whole, or, in the case of goods, of any apportionable 
= ko Mitter y (UL. pam, òf the subject—matter: insured, he ‘thereupon 
RUIT es _. becomes entitled to take over the interest of the 


-" "insured person in whatever may remain of the subject- 

T M ^^ matter so paid for, and he is thereby subrogated to 

“~*~ all the rights and remedies of the insured person in 

i M and. jin respect of that subject matter as from thc 
l ‘time. of the casualty causing the loss, han 

| (8) Where: the insurer pays for. a partíal loss, he acquires 

| no title to the subject matter insured, or such part 

"of it'as may remain, but. he is threupon subrogated 

' (to all rights and remedies of the insured persons as 

. . from the time of the casualty causing the loss, ig so 

far as the insured person has been indemnified by 


l6 2 ate. 


“such payment for the loss: 


- 


gi) "Nothing in cause (e) of Schon 6 shall ` affect the 
provision; -of ‘this: section." 


^^ 


ut. 3 


Mr. — contended that the insurance in this: case could 
- not possibly be a raarine insurance inasmuch as the transit did 
not involve any journey by water and that it was absolutely 
essential before an insurance could be called a marine insurgnce, 
that part of the transit should be.by. water. What marine 
-7 insurance is has not been definéd by the Transfer of Property 
. Act: But the definition ‘of ‘marine insurance business’ is to be 
found in the Indian: Insurance Act: Section 2, Sub-section (13a) 
of the Insurance Act defines marine insurance as meaning ‘the 
"business of effecting contracts of insurance upon vessels of any 
' description, including cargoes, freights and’ other interests which 
may be legally insured, in or in relation to such vessels, Cargoes 
and freights, goods, wares, merchandise and property gf what- 
ever description insured for any transit "by land or water, or 
_ both, and whether or not including warehowsee risks or similar 
risks in-addition or as incidental to such transit, and includes 
„any other. risks custonfarily included among the risks insured 

, againas in marine insurance policies’. ° 
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Mr. Ganguli ara that the insurance, to be a marine Civil 


ins px st, be E Rest : of uas pq rea some kind 
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ike “the same ‘view. "The insurance máy be c on -cargoes, freight Company Ltd. 


in relation to cargoes, ifreights ts and .goods and. the transit may I 

,be by land. or water or bgth.: As Therefore, it. cannot be said that kk 
. Ins surance, must be. by, a. vessel which can only: move, on water. 

“Although, the. wean ition.is somewhat involved, nevertheless I do 


. not thir , that th e. Legislature. ineant. to. lay, down that transit 
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by land could. not. be the s subject-mattei ter of a;marine insurance. 
A even if that were so, I think that the plaintiff cannot call 


af D € Pro PR: of, ai A BEE tq, bis, aid: ; 4 The; plaintiff, is not 
Pity Bm Ing .o On ct th e, pol icy; and, th “Jk erefore whether.,or not,.the policy 
4 Was assigned, h; ; NOt, got to, be, .considered. Subsection (1) of 


-L4 s lla di? n 


_8e¢. 135A of the Transfer af Pro Pro operty Act. has, mo, application. 


Subsection, (a) also to, my, mind, does snot, a apply as there was 
“Tig ;total, loss  ejaber. « of F, ne hole of . the goods;or any, appro- 
, tionable, part thereof sot least there, is seng, evidence, to that, 
ges before, me. In my view, sub-section, (3) wouldibe, the, proper 

PEDE proyis ion applicable, fo, this, cass. „The i insurer before 
e has paid for,a partial, loss and -he,therefore acquires no, title 
to the subject-matter, but is subrogated to all rights and reme- 

,dies, of, the, insured ‘person, as from the, time, of, the,;casualty 

. causing the loss. KA 
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POS Oe babia yt P c watts adi gat nob o» oH oes 
E -Acpordingy io T LO] ord, CGD SEPTOBADOR, means that "when 
One. person has agreed to indemnify another he will, on making 
E ;good the nemis „pè € entitled to; sutceed, ADU ways and 
,Jgeans, b (Which t the, person; indemnified. mi have, protected 


)i". E reiOras Ebh, 


shine eh pgainst , or, reimbursed , himself, for theloss"., Aimpson 


Thompson(1).. "i^ Kor, An “fuller, definition Teference AJ. „ma y be 
S Mu. ,the judgment of Brett, TJ, (in, Gastelain: ys, Preston(@) 
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uns AEhe;question zemains,,d does eu sub rogation eith yer in law 
4:95 OD) the, terms, of; the, ideed 119 OG me .;epti ile dt the Plein 
;t9 spe in,his pwn .name,oin my opinion, it, Ses Ot. , The rights 
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nwhich, pass fo. the insure voie aie pation have, been 
«careially summarised i in Welford & Otter er Barry s Fire Insurance, 


Jihan 1 Lavoie 
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Civil ‘4th? Edn’ at piis 362 to 865" Im this respect, te law of fire 
1955, , ‘insurance is’ the"samg as in the Case of other insurance. e ‘The 


«2A Sas. ‘learned author sums üp' the fésulé't ‘of the decision i in” the 'fol- 
Puta “mde on words: =": IE PUTT 20a [1 M ÜU 2$ p Spite edt ave 


. Company , Lids 5944 15e era FR, ACH Fahr AA fs cure Tuba 


Union , of India, ^ 7 : "The tere” Fatt ‘Of subrogation ' dots riot: entitle the 


re me 
= 7 ELA 1 

d insurers’ ò en Orc the é rights’ ‘én : 
G. K. Mitter, J... & if é their own namiés: To 


64 Venable’ then to do 'so; it is fíecessary. that’ a statute should 


wa 


H3 SAGON ET “upon ‘them a"righit “of ‘action, or that! the ‘Agsured 
an | Albuld' make’ a‘ formal’ ‘assignment to them LO of his ri rights 
n OF action in respect of the subjêct dilat”, E 


AE S a” r( it; PE B iuit, f$ US EN: ^ z nm 1j 1l ual ? PERES. 


? Dealing With ‘the’ obligation) of‘ the’ àssuéd to the ‘underwriters 
aftet payment the ‘learned author’ states that’ “the” "assured: must 
"assist ‘the insurérs in’ enforcing’ any claims" which he^may Have 
‘against ‘third persons: in ‘respect of the ‘loss’. Byte This, it “is 
his duty to peimit‘theni‘to use" his name in any action’ Which 
"they may desire to bring fof this ‘purpose; "find “if: he Tefuses, 
the Court này compel him to do so upon receiving an indemnity 

in ‘respect ' Of thé costs to'be incurred. ' He must also, in’ the 
cases in ‘which’ they cá cannot "make use öf hif' name, take the re- 

. quisits méasurers to enforce ‘the claini' himself. || UE S 
- Ij a < Fo Oe, NG NALA TE LAT TE , c OE 
The matter is dealt’ with’ by ‘Arnold’ in his Treatise on 
Marine Insurance, see Vol. II, rath Edn., page’ 1650 as ‘follows: 
“First, it is clear that the underwriter is only entitled to the 
" benefit of $üch remedies, ' rights, or other advantages," as the 
assured would himself be able to enjoy. ‘The ‘underwriter’ has 
no indepérident rights “of his own and P cannot | even sue in his 
‘own’ name, “and: ‘reference is made to the case of James Nelson 
' dv Sons vs. Nelson Line Ltd. a. Mr. Ganguli referred me in 

" this conection. to the case of King vs. Victoria Insurance Co. 
Ltd.(3) Delivering the judgement of the Privy Council Lord 
_ Hobhouse observed: “Subrogation by act of law, would not 
give the insurer a right to sue. in a court of law in his own 
name", 'The'Principle has been followed in India in the case 
.of K. y. P. Murakkayar & Sons Vs. Banians & Co. (3). In my 
opinion: the deed of subrogation’ in. this case gave the plaintiff 
nothing moxe than what he would have upder sec. 135-À,' sub- 
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* sec. (8) of ‘the Transfer of Property ‘Act. The words used in Civil 
the said docent are ‘subrogated, to, al] our rights and remedies’ 1955 
eand sit is important to note that the deed expressly provides € necu E 
that the plaintiff would have. the'authority.to use the name of General aa eA 
Saraogi Trading Co., tò the -extent necessary effectively to kn Lid. 
exercise all or any such rights an ari id rémédies: I cannot hold that Union ae India 
there was any- assignment of the subject matter of insurance p p ] 
in this case by the documtnt. "The answer to Issue No. g there ^ ^. 1^ 
fore, is that the.plaintiff had! becothe subfogated to the rights `~ 
of Messrs. Saraogi Trading Co., in respect of the said goods. 
But this did not entitle the plaintiff to.file a suit in its own name, 


$ 


l Issue "No. g In. ‘view:-08: the above: the answeromust be 
that thé ‘plaintiff “has nO? in depen ident, catise of ; Action" against 


un 
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Issue No. 5 :—The suit is not maintainable by the plaintiff. 
c i, I55ue, No. 36 . Although. an, issue; as, to, jurisdiction , was 
raised; : it» wasi- nòt seriously- pressed}: nor: ain. AP: convinced: that 
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there is an any substance in this point. | 
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e "The result is that the. suit, sal stead dismissed, | “But in 
view of the, fact that the prorracted hearing / of the suit was 
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caused by the triàl' of Issue No. 1 decided against. the ' defendant, 
I shall make no order as to costs, 


“ab n oA" t Mitat u a8 I isis L6 Jel Paat ban d 

veoh d 3 Ps ie p Sa daban Qu eine ; rh itu sn 

zl que LA abb a Xie 35 54 ae SG boa Moibads tat bens TP 
SA 4e gd sar tae 0 mos 9. doy ntl an ee er 6. 


siy Sah deo TIN ah ban Peel b ay pnus Tal nh d6 nh ) ap 

urubzount I wile 53 eri 33 2441 STIS nisa ENG wail, j^. 
S.K.R.Qooc 0 P 7t ae QU: 60 Der dieit aj uos ult. dismissed.» ul 
^, o, pBofrt o n' ban akut in eub 5656 eb Wird cd! Capa ot rere qnos. 
with o nmibuot oft no weeda E s sub gest SAF i Sa o RO La D 
avit by Yo ec; bor Urd add 1o uoto DG reel ab Yo y0 normet 
Ru Tace e)? iheqranate sii de dai: yiten gab oru getban Whi 2 
z 4 Ad! forse bans se sl cas cpi pM Y one oc 

marva ggf ale TN in pecaéntlp di ubi mb sot. Jeb miba nai 
QCa Jan, pdsu uus. sh to m uar a pA s jo ras at uas situ 
FE pry nt “HG; dol cb oatuaujna.Hnen o0; plog den) cli Poonia 3 
* : i peN oil, qo 15e] fry on 

A ; 

ox&olb c slo of lis], xh VIMY dob eanb ss! ui de ( nem ut 
uo hilaits dang wb ant baro WI ca np ula (hit, I al Alah ob dite buen 
Hoss 101 stdieds con a bts bees asp. Bea ros —U 


^ 


e 
"Le Oa eb Teri. aeia UMP .ostand wu lakuan s om Ors sn) d 
Luigi, S gibus esf jn DRO deo wangis E geli, "ad stunt, ob ye. 
e 9 ` DESDE. i Hi fh ty: LED E 
- e s e a | 


MA LARI nes C ge 


i 
t s ®© - 
4 


e 
e? e É 
1 e ; 
e e? 5 f 5 ` 
d E TAINO HI / ' (^v a" 
E l i 
183 | THE CALCUTTA LAW JOURNAL, l [vor. 98 
NM nr bay afr oD sore dq P501 lo blanc sili T0 dg) 5 
pen rabani bus ubu Teig phe tede 25 susuh ah bus srli 
"AIDE! 
E" cu CHCTVID'REVISIÓN . 


mos ee cobivoty glaeng bo5b sf Aei sige ol JULO t JO fer 9 
6. A ua i fI, aH H à . . 

eura es prsno ute ob. Before : Mri Justicéi R:«8. Bachawatii»lq oda icd 
cobi mempan 5] singo gerhed rtr 3091.9 sii 01 29 wb inopine © 


Elat tts dots! alt blorf tories ! H ASIM, POBAN, 4 ul Sp rr du Ila oci 11242 


Civil DHA lo cann Laju Up ao, UNV fb eror cupo 
RS caer Sole 7 


1956 2040 g OZ arel 03 aaas of Pesce siid Sen» pui uc 
hm md A : x ' - x 2 
eder Odi as bo KANAL LAL SARMAŬ& ORS. vu ei oro! 


houn, big? h dy yer Al QU) velop tl Lgnnife Dice ie 
ae t 


Pn Behgat Murikipai Ac? patagal aie kr dap Wdb Dan ries 
j i 1 | (£ | Act 2 32 cijon 23 (1 
sf Vis ea p^ erate ‘Gomsnissioner_-Candidate4ér b e 
e, Tears for more than three months, in; nt. ofa ections 4155, 
IPSE 67 Non presentation of BAL did hobs AT HON P ERU 
Section 39—Power of the Judge 'under—Plural constituencyEntire . 
election if set aside, when election of one of the candidates declared 
invalid—Sections 36, 38—Election of a candidate if can be set aside, 
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April 26 
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7" Under Séction 168 oF the! Bengal Muinicipal! Act, the purcha&ér of a 
holding is liable, for all rates due-in respect; of the holding’ at; the time 
of the purchase. à T CADET ra e : 

ALQ Lis IU th ke CR NG e Drag. 
By Section 153 of the Act, the rates are payable in quarterly instal- Ni 

ments and every such instalment is deemed to be.due on the first. day. of 

the quaárterPinrresptct ofiwhich-it is!payable.2£/l. «1 35:21 Gud "e 
ea act: SIE hii horgrnsc Sih dee Ta Sai u Oe s 

T Thus, , the , rates‘-for the seco quarter of 1054-55 falls due as “from 

^ ' ebe ist’ July lgsg S20 ME : NA aped TOT ests a Baers 


f AE E TA Jf 5. ou urs 
Therefore, where a candidate for. élection is” und ^ to’ bé in' i cis 
for more than $ months in payment of rates from. the due date, he is 
not eligible foy election under “Section 33 (1) (g) of the Act and his 


election as a Municipal Commissioner must be set aside. 


- The effect of non-presentation of the bill and the notice of demand 
is that the Municipality cannot take recourse to the special procedure of , 
levy: -by distress provided by Sections 166 to 164 of the Act. Section 155 ^ 
however shows that the rate is due before the bill and the notice o 
demand are presented. The rate due is-a charge on the holding under 
Section 167 of the Act and service of the bill and the notice of demafid 
is not condition precedent to the right of the Municipality to recover the 
amount due for the rate by suit under Section 163. 


- The relevant date for deciding the question of eligibility for election 

i under -Section 22 (1) of the Act if the date of the nomination and not 
the date of the actual polling.. The nomination is for this purpose an 
essential part of the election. : 


e 
Section 39 of the Act does not empower the Judge to declare a defeated 
candidate to have duly election on the ground that the rival candidate 
who has won is ualified and is not eligible for election. 


In the case of a plural constituency, the entire election is-not set 
` aside simply because the election of one of the candidates is ordered to 
be invali . 1 j u le e 
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* Civil Revision Case No.* 3045/1955. 
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okan election, petition. , s WO S bere Bl tet. di Rami tar 
: iih. 


HO20 ES Aerial" facti Wil” M ‘the’ bain’ ènt. 


gm 1 sal PET E 


Hakim eee Ali 


Arun Kumar Mukherjee for the Petitioner. 
3.1 nb e pr oV. the coil d RE UE T si in petai git 


„y Aburb aan Muhe erjee, è, Gopal Chandra Narayan, Ghau- 


cidi 


duty, for the, Opposite, ut Nossgik 4b Aa a 
Drupy b dad seed dira ii ap cosa 
Nds. 6) Anda Kinkar m. for the Opposite z jo. 
1? odi heart qu P REO IER abe 052: Cpu oh Brt iius 
3234 cas m .of the court: was as follows: LISTE 
ELA ny ^ Qu pt IER la Lo Susy sc] 
GR S. Bachawat, J d. i— This i 18,8 petition under ‘Artiole 227 
of the’ Constitution arising out of, an election | petition. The 
dispute , relates to the Municipal, election of, Ward No. 3 of 
G#rulia;, Municipality, Ward, No. 3, is a ‘plural general con- 
stituency consisting, of. two ,S€ats., . There. were- three candidates 
ie the; election. All, the. three candidates are ‘Opposite. parties 
0, they election. „petition, , Badri Narayan -Bidyatthi, opposite 
eia T No. „2 tO- the; election petition secured 147 votes, Hakim 
Soban Ali, Opposite party; No. r, sécured 123 votes, Md. Salim 
opposite party No. 3 secused 109 votes. The election of Hakim 
Soban Ali was challenged in the election petition. The 
election of, Hakim. Soban, Ali, was: challenged "in the election 


Peh ip l -The learned Judge has, set aside. his, election. 


April 26 


- ale A pan I E eom 

E i In my opinion Hakim Sener Ali, was disqualified under 
section .22(1),(g): of the. Bengal. Municipal Act, and ‘as ‘such was 
not. eligible , for, election and, therefore, his ‘election, was ‘Tightly 
set aside. .. 9 A J sg Tw 

f ew lo °, 

,.. Hakim, Soban Ali | is the owner “of hólding No, 160 in | Ward 
No. 3 "of ;Garulia Municipality- Municipality rates for. the 
first quarter ; of 1954-55 of this holding fell due on the 4th 
April, 1954:..On- the 8th June, 1954, Hakim Sobah. Ali pur- 
chased this holding. - On. his - -application - on the 25th June, 
1954 hfs name was mutated on the 27th Juné, 1954, and’ hee 
was informed of the mutation on theeigth July, 1954. The 


e ‘ |] 6 
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Municipal-rates før- the holding No. 160 for the 2nd quarter, 7 
1954-1955 fell due on the ist Juby, i954. Nomination papers 
were submitied on or about, the 26th October1954 which, wag 
the last date for filing nomination. The rates’ were: paid’ by 
Hakim Sonban Ali on the 6th of November, 1954. The 
election -was held on: the sth ' of- Decénber," 1954 and on the 
same date the result of the election wás' declàred and Badri 
Narayan and, Hakim Soban Ali were declared to, have. been 
dap ed ^^ I GE C dM 


"apt US i { E y ‘ 4.000 


By section 153 of the Bengal Municipal Act, 1932 the rates 
are payable in quarterly instalments and ‘every such ‘instalment 
is deemed to be due on'thé first’ day ‘of the quarter in’ respect 
o£ which it is payable. ‘The rates for. the first and second 
quarters of 1954-1955, therefore, fell due respectively on the 
ist April, 1954 and the ist July, 1954, Under Section 166 the 
purchaser of a holding is. liable for:‘all rates due: jin! respect 
of the holding at the time of the purchase. - Hakim Soban Ali, 
therefore, bécamé liáble for ‘the’ rates “fore the first - quarter, 
i9g4-55 for the first’'time on the 8th of ‘June, iggg . Even 
ignoring thé ability of Hakim Soban Ali in respect ‘OF the 
rates fòr- the first quarter 1054-55 theré'can bé no 'possible'doübt 
that'he"was liable for Payment” of the rates for the ‘second 
quarter, 1054-55 às from the ' 1st ‘July, 1664. "By'sSéctión 153 
thé rates for the $nd quarter 1954'and remainéd unpaid until 
thé 6th of Novémber; 1954.' On the 26th of ‘October, 1954 
these rates were due and’ Had not been: paid fof more’ than 
9 months, (gk gw ea aec BE, comit a ERI 3,n e, NO 
wa as A LA LARAK AM yas EE khoa. ueque b SEEN 
"^ yam’ satisfied that ño bill nor notice’ of demand was pré 
sented to Hakim Soban “Ali ‘ds contemplatéd! by ‘section j 155 
of the Bengal Municipal, Act. In my opinion notwithstanding 
thé jon présentation ‘of ‘any ‘bill ‘or notice’ of demand ‘thé’ rates 
fof the 2nd quarter 1954-55 weredue from "Hakim ‘Soban’ Ali 
on “and from the’ Yst “July, 1954." THe’ effect of thè non- 
presentation of the pill and. the notice of demand was-that the 
Municipality could not take recourse to the special procedure 
of, ley by distrés provided by séctions 156 te 104 | A 
section 155 itself shows that the rate 1s die before the bill and 


k 
La 


- 1 1 a ‘fall Ve l' ta 1 „rf: !a T TS 1 * a9, Poca t «4 
the noticeyof demand are’ presented." ‘The rate due is 'g “charge 
rts + . it phone. fà y Jef Tya : E shy E > , shay E y 
on ‘the holding ‘tinder. section °167 of the’ Bengal: Municipal 
to” ¥ -© 5 M i i r^ "a4 r ' at 
e 1 
` 


“kis dhs Bis b 


4 - . £6 41252 a f: 1 E "tgo! m to, L * 4 1 
Act. and service of thé bil] “and ‘the ‘notice’ ofe demand: 15” not, 
eo. Sa 7 c T, "bons | 


ap Je RR cbe osos 
* 


Uu » t ~ i ' L 1 7 : 
E (d Ys = ^ ale e. 317 +1 x* S. j,'t 1 i VC ES UD 115,11 r` a 


/ 
e 


° ® 
~A 
e, 
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vey? LER s „A dos Vel Y ug (LIE EG ee tk 
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condition pretedent to, the right. of the, Municipality to recover 


‘thé amount due, for, the, rate, by, suit. under ,section; 162., See " 


in, thi » connection Mathura; Prosad, vs. 3T he; Gorporation ' of 
Calcutta(1), where it was held that; inspite. of;,section. 189 of 
the Calcutta Municipal Act 1923 requiring service of the bill 
„such , servi Ice .-, Wa$-.,not;,.cqndition , precedent ‘to, the ,right of 
secovery t the rates;by- suit under. section ;204 ,0f the Calcutta 
Mi unicipak Act, 1923 :and _that..the person who, was under, an 
| obligation topay;and had not, paid the rate due. was.» defaulter 
. Within, the ;meaning of «that section, [though no, bill , had, been 
. presented to, him. ; ni OL Or atis za MEER AD TI 
aun 3 bsi,sis ah. " xol iis: bi Vea! GES See ets geil] dee 
` The. word ,Yarrears;’ is, not a term, of art... The rates being 
die and not being paid for three months. Hakim Soban Ali 
, Must . be. said to .haye.;been, on the,,26th October,, 1954 "in 
„arrears for more: than; 3 , months, in. payments of any,rate or 
tax" within the emeaning of section 22(1) (g), of the: Bengal 
Mumicipal Act; (see Burrows words Be d and Den 
„Lawr Lericon;; under title rarrears”), E NGE 


"YT d nu 


n Before the: leatned Judge xeliarice . Was placed’ upon an 
, alleged. memorandum No. 1279/M,' .8p-18/55(15) of the Local 
f SelÉGovérümént Department of West’ Bengal Governinent which 
_38 said to have ‘provided ' inter-alia that “the disability ‘imposed 
by -th le ‘aforesaid’ section, ‘namely, 23(1) | (g) ‘would arise only 
vif any, rate or. taxes. remained unpaid for more than 'thrée 
months after the expiry of the period of 1 5 days from the date 
of service 4 of demand notice undér section 155 of the Bengal 
, Municipal Act, 1982" TP zo 
te ‘Mr. Dut appearing on behalf of: the ' nali on frankly 
' conféssed- that ‘he is unable 'to.trace the memorandum. He 
‘further admitted that”he‘is; unable to contend. that the memo- 
! randum, if^ any was-sanctioned':by the:rule making power: of 
the State Government conferred d S 505 of the SRM 


| Muniapil Act. 1932. 


"liye 


- a xv à G 


"P 4 


- The een date for decidi the question of eligibility 
dur election under section 22(1) -of the Bengal Municipal Act 
is the date of the nbmination and not the date of the actual 
ius The sanga is for this papoe. an essentia] part 

e 
() (1943) is C.W.N. 396. ; ? | - 
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Givi of the election. See Harford vs. Linskey(1). Parker's Election. 
1956 Agent and Returning Officer, 5th edition, pa pagegs2: Satyendra 
Se CAN Kumar Das vs..The Chairman-of the Municipal Commissionem 
v. of Dacca(2); Sheikh Ahmed Hossain vs. Aswini ‘Kumar Paul(3). 
ganai Ia! ^ Hakim:Soban Ali being disqualified on’ the' date of nomination, 
are was not eligible for eléction:: | | E e 4 
R. S. Bacha- n NE M o c x 
wat, J. 


The learned Judge not only set aside the ‘election of Hakim 
Soban Ali but also declared’ Md. Salim'to have been duly 
elected. His order in this behalf is as follows: “the .opposite 
parties Nos. 2 '& 3 who were. the only: remaining ‘candidates 
from this ward No; 3 of-the Municipality of Garulia ‘and: whose 
nomination papers were accepted as valid, there’ ‘being’ two’ seats 
only for this ward No. 3 are declared to be duly an Com- 
' missioners 9r the dicus ura oe dus Ward No.g":5 | 
on Ke, wc n ger e 1090 3 

‘In my opinion the learned - subordińate Judge‘ had: no 


jurisdiction to declare opposite’ pau No: '$ Md. Salim ‘to have 
béen ' duly elected. EI weed “ANCL, En 


[Xét o; XJ dou ee cep. do Ge weld wy DCN 8 sorta d 


In an election petition ‘filed under section: 36° of the’ Berigal 

, Municipal Act, 1933, the x reliefs which the Court can. give are 
specified in sections 38, - 39. and 39A of | the Bengal Municipal 
Act. The impugned order. with regard to Md. Salim _1s mot 
"justified by. Section 38, ‘which, empowers the Judge. to set aside 
_the election: Section 39A empowers thé Judge | to confirm an 
‘election. Hakim Soban Ali was. not. déclared to have ' been 
‘elected and there is theréfore, no question of “confirming his 
“election ‘under section 39A. In my opinion, , section 39 also 
does not empower the learned Subordinate Judge to ' declare 
Md. Salim as duly elected. Section 39, provides for'scrgtiny 
and computation of votes where there is a, dispute between two 
‘or more. candidates as to .who,,has,secured the largest, number 
à vof votes.: Section .39-does not empower the Judge,.to declare a 
defeated candidate to-.have ‘been duly .elected ,,on,.the ground 
«that. the rival candidate who .has, secured,.the largest, number 
of votes. Sectibn 39 does not empower the; Judge. to. declare 
a defeated candidate to have been ony elected on the ground 
| that: the rival candidate who ‘Has won! is disqualified arid.is not 


3x ila b.didfara yes E gus 2 T. EELE tty foe 20045 214 [EB ivt 4. 1 
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e 
eligible for election.: ,In!my-opinion. a, part .of 
: the..order: gvhich:\declares ,Md.,.Salim.‘to;have been elected < is 
wighourjihisaiaion a „and : must: be iset asides: 5 itu s 
SEIS (Oe p. ue t ce aber ait jq) alie e) 345 IV 
db Mrs Dutt, NA a - behalf. of: Hakim, Soban, Ali.'also 
?contended that: as Ward" No. ‘3: \was:a. plural. constituency , the 
‘entire election. of Ward- including: the ‘election of» Badrinarayan 
7 iBidyarthi 'should be ‘sey aside. «I do: not. accept this conten- 
; tion. Mr! ; Dutt! relied upon ‘Md. Anisul: Islam vs., Kali, Kumar 
^Miükherjee,(1) and upon the second paragraph; of: the head note 
which: reads "accordinglyi i in a';plural. -number;.constituency, if 
‘the chaHenge is successfully made ‘to; one of the candidates, the 
-result would .be:.that.:the entire ;election of, tbe :constituency 
would ihave: to. be theld. afresh”. In imy,‘opinion this part ;of 
“the. head ‘note in'.Md.. Anisul Islam's: ;Case(1) ,is too’ „widely 
expressed: qui; og, fl dis i 1. ge TENE" 
G OÇ g’: e e hae SR a eaa x^. yl aha dauh 
'. "In the election. petition :in:the instant case. the, prayer. was 
"for setting aside the election of opposite party No: E and for 
: declaring the opposite parties 2rand: 3:as duly elected; they: being 
“the ‘only two icandidates and -bwo seats-in' Ward , No:;.s of -the 
*Garulia-Municipality"..^ The election of. Badrinarayan;Bidyarthi 
eis not challenged' in the election. petition. nor.is there;any prayer 
for ae aside his eléction} - a ee ee eer: Ae 
d poe ru M TU ee l 
Under, section, ,36.0f the Bengal .Municipal, Act a, petition 
bringing: in: question ,the validity of.any election, of. à Commis- 
r8loner, must be made, within; ten, „days . after, the „datę; of the 
declaration of the, result .of. the, election., An election. cannot 
be challenged after the time prescribed and an election petition 
spresented ; thereafter,,,is . barred by: limitation. No, election 
petition having been; filed, challenging: the; validity, of the. elec- 
vtion of. D Bidyarthi his, election, can mo, longer be 


-challenged.. "i M diu Figs ye py dum Dado ou. Sip. s 


e 


Pappo ^ e 2i i um , Yo a d aad t] 7 : 
The question- in, issue in Md. Anisul. Islam. VS, , Kali, Kumar 


Mukherjee(1) was whether an. election MAY. ; be, setaside not 
merely- upon the -grounds of corrupt, practice or other mis- 
conduct on - -the part. of the candidates concerned or his agent 
but also on the ground ‘of want of fairness of election proceed- 


e . -ts m *. 


(1) (1954) 05% C.W.N. 137. ~ i 


9o 





order of the learned Subordinate Judge is affirmed. 


z e 
e s 


THE CALCUTTA LAW JOURNAL ; [vors 98, 


e 
ings- for: which: persons other: than:the: candidates maybe: res- 
ponsible. A Division Bench.-in, thay case held’ that, the election 


x 
t 


, of a candidate may:-be iset ' aside. although: neither he .nor, his E 


* agent is guilty of any corrupt practice or misconduct. On "this 


- point/ in" Md: Anisuli [slam’s: Case(1) musti be. contrastéd with 
Sheikh» Ahmed Hossain vs. Aswini Kumar Paul(2). |, In giving 


the' reasons’ for. the decision of the Division Bench: im Md. Anisul 
Islám's Case(1); Mr.-Justice Debabrata, Mookerjee»observed !that 
the words: such candidate “in section:38 of the Bengal Municipal 


“Act 1932” can‘ have ‘reference only to the Commissioner whose 
‘election! is brought'in' question:. What -is-disputed!. in; applica- 
tiom under section '36 of the ‘Act’ is: the validity of thé election 
of a-Conimissioner and -séction: 38 merely.i gives power to: the. 


Judge: to'set' aside: the election om proof of ‘existence of ‘one. or 
the other four! grounds!:enumerated im'Clauises: (a) to (d) ‘of 
that section. He further observed "In the view, therefore; I 
take it must be held that the words ‘such candidate’ refer to a 
candidate whose-election ‘is brought in'question. under section 36 
of the. Act”; d. sc Easy. dicke WY peat aig — ANAA 
itt cTypathis case thei validity «of the election. of ixi un 
Bidyarthi has not been in question under section 36:f the 
Act. "Only the: election ‘of : Hakim: Soban!: Ali.. having. :beeñ 
challenged’ the election: of Badrinarayan j Bidyarthi cannot be 
setaside under section 38 of the Bengal:Municipal Act. . | 
The present case with regard to Badrinarayan Bidyarthi is 
"Clearly distinguishable from: thé decision in! Md. riisul' Islam 
vi Kali Kumar Miükherjee(1), *which: was: decided’ on: the footing 


‘that the’ élection :'of - 'the candidáte concérned ' was' pu in 


USO ünder section: 36 of the Bengal Mun ye Act. 
: [tog Hrsg He cu Ki, a. dw ‘ di. 2" 33 ban 
p therefore; ‘pass'' the: following order E set laside the 
order of. the learned Subordinate Judge, dated the: thi August, 


1955/4 in: so ‘far às thàt order declares: that ' Md. Salim 'is duly 


elected a Commissioner of the Municipality. The ‘rest: of: the 

There will be no 'order as to costs. in this Rüle. dud 
lo The Rule is disposed of accordingly. "^ ^ 777 757€ 
i e r Order of the Lower’ "Cori modified." A. 


end : * Rule’ disposed, ‘of inti Ah à 
RAN.C. ^ P" a ee st 
(1) (1954) 59 C.W.N. 127 P 
(3) (1953) 57 C.W.N. 421 y 2 ; 
250-095 :59 Pa Wa Na MA i usc a 
e 
e e : ^ œ 


Wor. 98) 


sees, A CRIMINAL, REVISION, 
9 .» $, ] 


j Before, Mr. Justice S: N^ ua Hy 


mp pa^ 
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vd | ""BENARASHILALCHAMARI- io 354 


` AN . 
ne 7 BENARASILAE: 'CHAMRIA SD ooo 
1 i "^ NOT 
2 “ae i1 : y due ver è ys . j Yare T n e yt i 
Ts ` f ae z 
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ay a r Ten 


A ee 
are i i sp "age resoueq 


cÉü mo be FS a 7 
Code (det XLV, of MS jen 205— | 
Insulting the religion of. v class — daning of elass. E 


a wR Maag ipei e iy [OT E "ot, 894 "yer met 
| UA ‘class ‘of pegsons, is a TAN persons., Iny;order that, a 
'body of persons, might form a class there must b be a. principle of 
classification, and even two , persons would be suficient to form a 
class, if those two persons" according’ to the’ principle’ of Classification 


adopted form a group distinct from^ any other rgroup. WMT af, 
uM : i i . vi NA wu ts Tod 5 4 15^ i Dely Ton’ 


- Application. for revision by. the accused, under, Section 
435: Of, the, Code, of. .Criminal , Procedure. , 


ur lng fs 
‘The material, facts , will -j appear. from the, judgment 

Ajit Kiia Dutta surd: Prasun , Chandon: Ghose ifor 

the Petitioner. - HELL up T T 


Nirmal Ohàndra: 'Chouilhury fot the’ State v1 7 ^ 


i aft, >! 
re 


i The judgment of. the Court was aS, ‘follows = ! 


T 
` So N. -(Guha;*J: :— The pétitioner. „Benarashi Lal Chamaria 
was 'convictéd' under "section! 295/r14 ofthe Iridian Penal 
‘Code 'and''sentenCed to a fine of: Rs 200/-. or im'default 
of payment /of' the fine to- rigorous; imprisoriment . for. two 
months: Another. person, a darian of. >the,’; petitioner 
‘Benarashi' Lal, viz:"-Radhesyam: Barrick, i.who ; is ¡not ia 
petitioner, ‘was also convicted .under ssection ,295; of, the 
Indian Penal Code and-sentenced to a fme .of.;Rs. .50[- 
only or in default of: payment of: ‘the pow to: rigorous 
imprisonment for the month. zug. d 
-i The, case for, the prosecution briefly, is, that. Benarashi 


, Lal- Waa aj ae ‘petitioner,. is the , owner of premises 
e . ri 1 s - a-P, i 
- Q7 . e 7 if sod We p rhe r. "— 1. ,. x e F ? 
, "eriminal Revisien Case Ne. [él of 1256. : 
+ tg T EM 1 t ] 2 
e 
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| No. 6A Outram KR 8 T d die an employes 


of his. Adjoining these -premises on the west is Huhge* 


.Tford Street. On. the eastern footpath ‘of “Hungerford 
Street and adjdining / premises No* “6A: Outram^Street was 


atin shed on a ‘pliccd “platform whereonvthe deity Shiva 
used to be worshipped by Judhfstir Misra, P. W. 2 the 


- pujari at the ` cost of Some rësidents“of tne locality. On 


the 17th. April 1955 Radhesyam and others working undei 
instructions "of Beniarashi Lal démolisited Me "Stfuctüte. anc 
removed the deity, Dhanchand, Raghunath “and others in 
formed B. "TW! 1? Nirfialéndu^ Roy, aresident of the>lotality 
Surita. of. Ward "£4 Co ngress Cóftrtitteez "He weni 
to the place;, found. the. platform | broken : and tl H € britks ‘sta scat 


tered. round the. place. He. did. not. find the. “tin “shed O1 


. anything else ma which existed before and the damage 


= 


appeare d Wink P "büve 'bedfi recétitly éabsedi “He accor 


rding! weni to the "pite" station’ "And" sübipitted' a! report 
obw isi 1 “isa copy: "The police” went? to^ thé pface 
Keld an Tlantiy: cid recovéred::a trisul, a: flag anc some 
corrugated iron sheets from inside premises No.* 6A^Out- 
ram Street. -{Fhereafter, presumably. because the-. police did 
not take any further action the pujari Judbistir Misra 
filed a complaint in "conii o on the "Path MAS TH, Ahd on 
"evideiice thel petitionér" was ' 'tharpéd - under-section’ 265/114 
‘Of the Indian “Penal Code: = The. -defence of: the- petitioner 
NT that he was” not guilty *. The learned: Magistrate found 
“oil eviderice thatthe” temple was ‘demolished under -the-ordérs 


“of thé petitioner and the’ temple: was, desecreted with. the 


ktiowledge that persons who worshipped: the” deity there 
“would consider it^ an insult. He- accordingly found the peti- 
"tioner “Bendsashf Lal Chamariasurder section. 295/114 ,, of 
“the Indian *Pénal* Code ànd- ‘sentenced him to a fine.of 
hes 200/-. (2 x E ES coe i 

“On behalf of tHe- petitioner” Mr. ;Dufta' argues that the 
"d Magistrate has "hof?" sig td’ his" cohclüsibn 
that the petitiomer ordered demolition of the temple consi 
dered -the followingefacts, viz. “first,” that at of four Witnesses 


e s 
i - e 


2 k 

: | | | 
» l 1 d _ + * 
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* è | 


mentioned: inthe epetition: of: -complaint::only.: one was rjexami- . 
nÉdr fortsthe prosecution. and: fat least cdnother eye-witness, 
whor-wasi. mot mentioned;rin: the petition of. «complaint. was 
examined ; secondly,o‘that "the prosecution : version;;6f what 
happened "gs ‘given tol Py Wit Nirmalendu' Roy, was aban- 
doned'"at à: later "stage: and &fresh. versiono given,: the first 
véision : ‘being ‘that! two trück:loads: ‘Of people-had. come in 
the "compárny of Chámiaria*and his darwan' and:had déniolished 
the“témple*arid removed “the ‘deity? "and: the ‘Second. iversion 
being "that 'Benarashi^the 'pétitionér, came in.a«car while 
there 'wàs'another' lorry:ecarrying: ?somie people, and: thirdly, 
that’ Dhanchand Tdid not- mention^-to the pdlice-\the name-of 
the petitioner; The petition 6f+ complaint mentions: four 
witiesaes ‘by náme' and: thereaftér "adds-the 'éxpràssion^ “and 
others” obvidusly* ‘showing’ thereby-thaf-thera were! witnesses 
other’ than’ those scelally - -^mentioned^ of: these witnesses 
Raghunath ` ‘alone was examined’ and créss-éxamiriéd) Bhup 
Singh, another Witness, was 'exümined- in chief:but could 
not be tendéred” for cross- examination“ " B0o%that “his! evidence 
coüld fot be” considered." The iare fact that Isome: ‘ofthe 
wittiésses; ‘mentioned in'the pétition óf-cómplaint. were’ not 
eXithined "dnd that sBne-*others^whio" were ‘not specifically 
named in“ the’ petitiUn “of complaint were éxamined. would 
not be any justification for the-Magistrate in n'diseardirig. the-evi- 
'déhce of-R&ghiünath twhoswasrmentioned::in ther’ petition of 
complaint’ and? algo 'examined,.“nor.:;would.: :itrbe, a; sufficient 
“ustification "for discarding.the:*evidencei-of:-those witnesses 
“who thóügh “rot rnentioned ‘in the petition of :comiplaint; were 
"subsequently! Séxamined:forthe ‘prosecution: Iti. of: course 
‘true that 'the earhéd^'Magistratei^should» have. considered 
“these ‘facts ; but simply*becatse he has net considered «them, 
this Court ‘should not- ordinarily interfere. : Asscedrds the 
'sécájid omission’ ’ cofnplaified of -by?-Mr. »Dutta, ~I:indc that 
“the: leirned “Magistrate ` did -cofisider{cthe »imatter- “o and ih 
| _ Spite of Raghuilath’s” difiission’ to'tell ‘the police ^the:.name 
"of Besiarashi fal” Chamaria' as "the: "person under. :.whose 
“order” the .derilolition" wat 'éffected, he: believed:the:evidencé 
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~ S. N. Guha Roy, J. 


“the 


“in number. could .riot form , a class.. 
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of rrRaghunathiuwhe rsaid' that hec mentioned fhis fact:to the 
policéi"-»As :thé»^learned Magistrate !:has- considered” tht, 
mattertiatid'come to" hiseown’ conclusion iT : do, not think: 
his! finding» can’ be olegitimatelyiiassailed öm such a ground. .: 


 -uRAs2to' thes! third! pointy viz vthe'discrepency jae DG 


casé as" madeitor BW. sby; the; residents, and ;the;case; 
as made in, court -it seems, mure; orcless of a verbal nature, 
To!-Po-W: [Lk the vinformation ‘given. wag- that -theren -were 
two ‘truck-leds of people; who chad \come.,insthe,Gompany 
of:.Chamaria, and» his: Darwan .and has; demolished ..the 
temple and removed the deity.:---Raghunat 1,., his. examination- 
in-chief. -says ,,thats,Benarasbi-,,Lal.,Chamaria,.came with 
Radhes yam.: and other persons; and. they demolished, the 
— sand | they took, away: the,. Shiva-Linga .in a. priyaté 

5 In., his;.eross-examination, he; says | that, seven « or eight 
men,had come; in, a: private -car and, h did not see. how 


many persons ,came..-.in..the., lorry. wit. is obyious, therefore, 


from what. Raghunath,~says in, court,,that, some of, _the 
persons; responsible, for, .the ;; ;demolition of = the temple. came 
án;a:car,.and +others~jin-a lorry; What, therefore, Was stated 
to; P4, W. 1,,asqtruck-loads ,of people really . amounted | to 
-f,cár-load and a;slorry-load. of ,People, ‚This verbal discre- 
.gency,'.however should:, PQ ano adequate, ground | for this 
Court: to interfere; in, revision. T C 
lo .dMr.^ Dutta finally;nargued: that ian offence ander section 
‘2gsrTof the “IndidrPenat i Code: is: committed . only when 
- there is a .desttuctioneor/-defiling of--any place of worship 
-or any object -held:!sacred: by any.;:class of, persons , with 
intention ofo.thereby insulting. .the „religion of “any 
»class-of: persons>:-ord.with the ,knowledge that -any class 
‘of persons is: likely- to -consider -such ,.destruction, - dathage 
adr defilement' as an ‘insult to.their religion ; and the persons 
"who''were the: worshippers in this: temple: being;so few 
In other words, , Mr. 
‘Dutta; Eonterids that a group -of-.-persohs, in., order- ‘to. form 
1a class must :be~ “numerous „and: one or : EWO: cannot. forme 


*. a: classa In this;.case the. evidence. is, that; Judhistér per- 


|| ° j 1 5 "^. N 
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formed thel paja of -the "deity: ‘and the’ "cost was borne by 
Dhanchand ‘and somé others: There is no'indication in Críminal 
e the evidence, asto how many. persons actually , financed 
the worshiping of the deity at that place. - This much, 





1956. 
Benarashi Lal Chamar 





however, is evident that Dhanchand sh a number of elias Chamaria 
other persons bore thé? cost of the puja by the pujari a. p 
Judhistir Misra. The qustion is whether supposing there The PE 
were only: two' persons "who bore :the»expenses of the puja S. N. Guha Roy, F 


these two persons by themselves would form-..a\ class. . A> 
class of persons would certainly . be a body of. persons. 
But in order that a body ‘of persons might. form: a class 
there must'be a principle of ‘classification, and ‘even two 
persons would be sufficient to form a class, if those twr per- 
Sons according. to the principle.of, classification adopted form a 
group distinct ¿ftom any other -group. In .this case 
the group of persons .who worshipped _.the. deity Shivah, 
that temple would, in my opinion, form a class if the 
principle of classification be^ worshipping at that particular 
temple of that. particular deity. That being so, in my 
judgment, section 295 of the Indian. Penal Code would 
be attracted to the facts of this case. There is thus no 
ground for interference with the conviction or the sentence 


in revision 
The petition is accordingly dismissed’ and the rule 
discharged. - | K 
R.NG. u ' Ruie discharged 
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(+ SUPREME COURT; -f 
Ordinary -( Disciplinary ) Jurisdiction - 


Bfore Mr. Justice Bijan Kumar Mukherjea, MF 


Mr. Justice Vivian 
Mx. Tisti Ghulam Hagan and, Mr. Justice 


In “the matter ' of“ Mr^ G, 


Supreme Conrt.Rules—Ordér'1V. Rul'20, ` Professional Misconduct — Advocate, 
Supreme: Cot’ entering! into- agreement with client for‘: receiving) a share in 


the rresulto of Vitigationgf profossional misconduct—Dignity -attachinge to...an- - 


Advocate.of the Supreme Couri— Scope. of enquiry by-the Supreme, Court —Classes 
of lawyers to whom principles applicable.— The Legal Practitioners Fees Act (Act 
XX! of 1926. )— The Bar Councils Act (Act XXXVII of 1926\— Scope of. 


Itis professional . misconduct on the part of aneAdvocate of the 
Supreme Court to enter into an agreement with his 
receieving a share 'in! the result ofa litigation. 


cllent for 


An; Advocate ofthe..Supreme Court. is bound to conducat him- ° 


self ina manner, befitting..the high and honourable profession to 
whose privileges he has been admitted; and if he departs from 
the high standards which that profession has act for itself and 
demands ofhim in professional matters, heis liable' to disciplinary 
actioni. . i : 

Inan enquiry Into the alleged misconduct of the Advocate, the 
Supreme. Court íscnot. concerned. with ordinary riehts of contract 
nor with ordinary. legal rights, but with the special and rigid rules 
of professional conduct expected of and applied to a 
privileged class of persons who, because of their privileged status, 
are subject to certaln disabilities which “do not attach to other 
men and do not attach even to them in a non-professional character 


Itis not correct to say that the rule forbidding agreements of 
the nature aforementioned applied only to members of the English 
Bar and |t was abrogated !n India in 1226. On an examinatlon of 
the decisions of differdht High Courts, prior to 1926, it appeared 
that the rules laid down therein governed all “Advocates”, whether 
Barristers or otherwise. 


In the matter of Summons issued to “Mre G" under Rul@ 30 


of Order IV Supreme Court Rules to show Cause to this Court 
why disciplinary actlongshould not be taken against 'hifh. 
e 
e 
9 . ° e 


[VoL. 98: 


‘a "Senior'"Advocate of thre” 
Süpremé'? Courte ` ` d d 


specially - 


a 
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The Legal.. Practitioners. Fees Act, 1926 is not concerned with 
" PsofessiBnal! misconduct. That is dealt with the’ Bar Coünciis Act ñ 


1926: Ther Barm.€oungHs -Acta'makes:1no..modiflcation, -in~ , the, Civil. 

disciplinary urisdiction of ,the High Court or of the sense in" wv 

Which professional: ‘misconduct had ‘been' ‘understood. thnoughottrt. 

India..up.to. that time... 1954 
The reasons for exacting the "high ‘standards iñ- tHi&^ country; ~w 


where ignorance sand iffiteracyarerthe nule, are eveni: more, imppta. . 


tant than they are in England where the genere! level of education In the matter of 


is so much higher. ` Mr. 'G' Sénior Advocate 
Summons on ^G" to show cause why disciplinary acti of the Supreme Court. : 
should not be taken against him. l EAE 
The material facts “will appear from the Judgment. ; 
@ in person... ; 


c 


. M. C... Setalvad, Attorney- General. Ps India. (6. N, Joshi. 
„and Pa 6, GokÀale,. Advocates with him) for the . Hon'ble 
Chief Justice" and othez Judges of the,Bombay High, Court. 
The Judgment. of. the. Court was as follows:— —— 


V. Bose; J. — This matter .arises! out. Of a summons. May 27 
issued tok Mr-G:; a..Senion+Advocate. of this, Court, .under.,, 
Order AV, rule 30;¢ of: -then Supreme Court, Rules, to show. 
cause »why--disaiplinary actiom,should not: be. taken against him,, 

^" Mrr Gwas calledi.tosthe Bar .im England .and. was .later 
enrolled as an advocate, of..the,,Bombay .High,Court- He, is 
also an advocate of this Court. On 20-12-1952 he entered 
into an agreement’: “with â ‘client’ whereby the client -under- 
took to pay- him’ so per cent: ^óf ^ any *‘ recoveries’ he might 
make’ in the legal proceedings in respect of which hewas 
engaged. On’ this beiñg reported to- the’ High’ 3Gódrt the 
matter was referred to the Bombay Bar CBuncil' and/¢'was 
investigated by three of its: members -ünder ‘section? 'rr'(T) 
of the Rar Councils. Act... They, recorded.. thei, opinion 
that.this..amounted.,.to. professional misconduct. ~The.. High, 
Court-agreed and.suspended Mr. G. from practice. As, an: Adyocte 
of. the'-Bombay High,-Court for six; .months,.. The. learned 
Judges, considered ..that, they. .haduno „power, . to. "affect... his 
position Jas an Advocate of this Court, ‘so directed that a 
copy of their Judgment be submitted = to - this" Court to 
tenable this Courteto take such’ action” on- if "as- it’ thought 


e m uma c. 
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fit. Acting on this report this Court stel noticestq the 
Civil petitioner under, Order Tv, Rule -30.: to show cause why 
m disciplinary action should not be taken against him. Aboue 
1954 the said time Mr. G filed a petition, for a writ under Article 32 


of the Constitution We are ‘confining ourselves in this order 
to the matter raised in the summons. 
‘ TI uso F 5 ii ] 23 


There is no ET about the facts.. They are set. out in 
V. Bose F Mr G’s petition under Article 32 and are as follows : 


| Inthe matter of 
1r. ‘Gf a Senior Advocate 
of the Supreme Court 





On the 23rd of July 1951 Mr. G's client is said io have 
‘entered into an agreement with, the Baroda Theatres Ltd., for 
work on a picture which they intended to` ‘produce. The 
rémuneration agreed on was Rs 15,000. Of this Rs 3,000 
was paid at once and the balanoe, Rs. 12,000, was to be paid 
on the completion of the picture. It is saidthat at the date of 
the dispute the Baroda Theatres admitted that Rs 9,400 “was 
due, but as they did not pay up, the client consulted Mr. G 
about the best way to recover his money and wanted to know 
what the expenses and fees would be. After examining the 
matter in detail and talking it over with his client, Mr G 
advised him that two c courses are open to him. 


First, there was a civil suit. He said the cost of this wonld 
be about Rs. 800 for court fees and expenses and about Rs. 
1,250 for'fees, ~The other alternative was winding up prceed- 
ings. The client was told that in these the court; fees would 
be lower but Mr. G’s fees would have to be higher as 
winding up proceedings are usually protracted " 


The client preferred the later course but said that he could 
not pay more than Rs. 200 towards the expenses and'as ‘regards 
the fees he sail he was to poor to pay and so made a proposal 
which he reguced to writing. It is embodied in the following 
letter dated 20-12-1952 addressed toMr.G: - . 


*[ hereby engage you with regard to my cJ aint against 
.the Baroda. Theatres Z,td., for a sum of Rs. 9,400 (balance, 


° due to me). * á 


. "Vor, 98] -SUPREME- COURT `. " » 
E ^Out&of ‘the “recoveries” you may take 507 of the 
e2mMount ‘reco ered. I will by: Wednesday cape Rs. 200 in Civil 
your accountior give personally towards expenses.” vi^ = - ES 
“Mr. G'said- that he was unwilling to work son "these: terms - 
but when he was pressed'to do'so'and "when : he re&lised - that ~ E TETERE 
unless he ‘agreed the client ' would 1 lose a pst claim: Mr, ‘G'a Senior Advocate 
he ‘reluctantly ` agreed. ^ ^" ^ x C Du A ^ S s! of the Supreme Court 
~ Rs. 200 was: thereupon daid — -expenses : and: Mr. "a 
G at once entered into: corréspondence" with: thé" 'solicitors ^ 
ofthe Baroda Theatres Ltd. JA ‘winding “up? petition was 
drawn up and declared but was not “filed "because'-the- matter ! 
was ‘compromised at >that stage - "Lhe--Baroda - Theatres 
undertook to pay Mr. G’s client ee 6,400 in full Sassiaenon 
of his claim, > GE duse > vow o9 nuni ii 


“The client then paid Mr. Gà further Rs. 800. (He’ had 
already paid Rs. $oo, part'of which was spent for 'éxpenses). 
Mr.G claimed the balance which was roughly Rs 2,200. ' ^ 
© We are not concerned with the proceedings i in the Bombay ` 
High Court and before the’ Tribunal of: the. Bar Council in 

' the summons. matter with which" we ‘are dealing at the 
moment, as we are acting here under “Order IV, ‘rule 30, of 
the Rules of this Court.” The only “questions “is whether, on- 
the facts and circumstances set out above (all of ‘which “are 
admitted by Mr. G), his engagement ^b 20- [21952 amounts 
to professional misconduct: 


e Mr. G argued the matter at length, and to his credit be 
it ‘said, objectively and with restraint, "but it is not necessary 
to cover the wide field he did, because we are not concerned 
with ordinary - tights of cóntract, nor with ordinary legal 
rights, but with the special and rigid w iod porfessional 


V. Boss. F ` 


~ 


-yip ç -- 


of persons who, because of their privileged. status, jare subject 
to certain disabilities which do not attach “to other ' ‘men and 
which do not attach even to them in a non- -professianal 
character. To: use the language of the Army, an _ Advocate 
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a 


of this Coutts expectedrat ally times-:to« compott- himself 'in f 
Clvik~ a manner- befitting! hisestatus -as/an “officer and' a Es 
efie In the Army it'.is::a:-military-offence:.to .do otherwise,- (seen: 
is , Section'45 of the Ariay: Act; 1950): though’ no notice would e 

Harema be: ‘taken’ dfungentlemanly conduct under the -ordinary r law 

Mr. “Gb atin or Adggekte ofthe: land,’ and! nóde'im thé- case of^civilian;; So- here, r 

ofthe ’Supreme?Ceutt'? he is bound to conduct himself in a manner* befitting the- high 

ae 3 and honourable; professión-to-wHose.privileges'be-.has so long 
been'adtnitted ; and, if -he- departs . from the. high standards. 
which that profession has set for itself and demands of him. 
WA ro he is liable:to disciplinary-action.. 


Now it can bé dccepitéd at once that'a contract^of' this-kind” 
wotild'be Tegally unobjectionable if no lawyer was involved. 
The rigid English rules of champerty and maintenance do 
not apply in India, so if this agreement had been’ ‘between 
what we might'term. third parties, it would hawe, been- legally- 
enforceable-and«good. --It may even be.that.it is good-innlaw- 
and tenforceable as-it stands though: we do,-not so decide 
because the question: does ‘not ‘arise : but that. was argued? 
and:for- the-ake of .argumentt even: that- can- be ~conceded:. 
It follows: that tthere -is*nothing morally - wrong, . nothing - to- 
shock: the conscience; ‘nothing-against-public policy, -and. public. 
morals-in such a transaction -per se, that is to.:.say,.when Ee 
legal- practitioner is. not. concerned. Butzthat is: not: the. 
question we have to consider However., much, these. agree- 
ments.may be.open to other men what we ‚have to, decide 
is whether. they are permissible under the rigid rules 8f . 
conduct ejnoined by the members ofa Very. close professional 
preseve so that their integrity, dignity and .honour.. may be 
placed above the breath of scandal. That is part of the price 
one: pays for the privilege of belonging. to, the kind of cloge 
and exclusive . ‘club? and: enjoying in it privileges and 
immunities dertied to less fortunate persons, who are outside 
its fold. There is no need to enter its portals and there is 
no need to stay, but having entered and ,having elected to 
stay and enjoy its ameaities and privileges, its rules must be 
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obeved br. gris were -megsures;. which, it, is entitled :to 
take' mast. be-“uffered. The real. question therefore, is . Civil. 
whether- this; «kind, of conduct, is forbidden „to, the, elect; or mm 
whether, ifljót.was once. forbidden, the ban has.since.begn.. Hn 
rempved;s eithert ;jodiréetlyrcor. by. implication, , by, pekat. In the matter of 


action. i Mr. ‘G' á Senior Advocate 


"Now it wda:netidisputed that, so far.as English. Barristers of the Supreme. Court 
are concerned, this sort of agreement was once taboo; both, in.. 
England and in India... Even, when they, worked in the, m mofussil 

in India and did the kind of work that would be . done by. 
solicitors in England : and i in the Presidency Towns in India, 
they eodd not enter into an engagement of this kind, for even, 
solicitors in England are forbidden, from making such. ‘bargains. 
(see ‘Cordery’s Law Relating to solicitors, fourth , edition, page, 
342) But, if was argued, this rule only applied "to. members. 
of the English Bar, gand in any event it was abrogated in 
India 1926 , 

We will, first examine whether ‘there Was. a . difference 
between Barristers, and other classes of lawyers. This -— 
was raised in the Punjab | in 1907 but Was rejected bv 
majority of seven Judges to two in a Full Becnch | of nine ` 
Judges i in Ganga Ram v. Devi Nas (1). But it is to bé observed 
that'éven the two disxsentitiy’: Judges agreed that an-'engage- 
ment of the present Kind was not open’ to a ‘member’ of the: 
Punjab Bart. Lal hang (who seni) ia that. “bagé 
331.: s E 

ks am in perfect accord with the Hon'ble Chief diii that 
stipulation to receive a share in the reault ‘of the ‘litigation ‘is 
different from. E ‘stipulation to. mt “paid à fée dE dn 


success." " l ET 
“whe other dissenting Judge, Chatter, f |., agreed with him 


nae tfi 


but, even as regards , the practice which these” ‘two “‘Yeatned 

Judges thought permissible at the date Of their decision, 

Chatferji, J. said at page 299 : ps os 
: A. 
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“It must not be supposed, however that I amgin favour of 
Civil the practice. I should on the whole perfer its aisos....- EN 
—— We agree with Chitty, J. at page 326 that there was no 
1954 justification even at that date for seeking to apply.one set 

of rules to one ‘branch ‘of the profession and another to another. 
In the miter of As he said— 

Mr. *G' a Senior Advocate 

of the Supreme Court “What is right or sone for the one must be NE Or wng 

for the other, 29 





V. Bose, 7 
or, as, Sir Lawrence Jenkins, C. J.putin itin Im re N. F, 


Bhandara (1). . 
"For common honesty fhere must be no sliding scale “even 
in the mofussil . 

Reading tandad of professional, conduct” fi the. word 
"honesty", the quotation is apt here. , In any case, the decis- 
ions to which we shall refer deal with “Advocates” and even. 
where these “Advocates’, were Barristers the matter touched . 
them as “Advocates” of an Indian High Court and not because 
of their special status. as Barristers. It is true that at ne 
time Advocates were mainly | Barristers, but that. was, not 
always the case and the rules laid down, in these deicsions 
governed all "Advocates, whether Barristers or otherwise. 


| The learned Judges in the Punjab Record case collected 
all the available authorities up to the year of their’ decision 
and they show that this kind of agreement was condemned 
in Calcutta in 1874 and 1900: In the mvtter of Moung Htoon 
Oung (2) and In the matter of an Advocate of. the Caleytta 
High Court (3); in Bombay in 1901 : Iv. re N. F. Bhandara 
(4) ; and in Madras in 1881 and again in 1939: Achamapram- 
bath Cheria Kunbammu v. Willsam Sydenham Ganty (8) and 
in re, an Advocate of the Madras Hiok Cowrt (6). As the 
Bombay High Cowrt is the one in which Mr G normally 
practices and as-the engagement Was entered into in Bombay 


(1) 3 Bom. L. R. 102 at 111, 42) 21 W. R. 297, kA 
(3) á Cal. L. J. 259. (4) 3 Bom L R 102 4t 113, 

(5) I. L. R. 3 Mad. 138 (6) I. L.R 1940 Mad !7. 
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we thigk it prolerto. quote he following passage at page: 113 Civil 
tom. the judgment.:;in -the , Bombay ‘case > C In-re. N.F, = 
1954 

Bhandara ) : f - M a ES f 


4 


_ Inthe matter of 
Mr. *G'a Senior Advocate 


““T consider that for'an Advocate of this Court to of the Supreme Court 





stipulate for.or receive, a'remuneration proportioned ns 
to the results! of litigation or 4 claim whether in the 
; siformiof a share in tho subject-mátter, Ta percentage, or " 
“otherwise, is highly teprehénsible, and I think it should 
be'clearly understood that whethér'hió practice be here 
. or in the mofussil he' will by so acting offend the rules 
E of his profession: 'aritl^8o rerider himself liable to the 
disciplinary 5ririsdiction of this Court?’ ` n ` 
a MM x TE TE 8 9 
Mr.G argued thàt:cven if this was once the law: section 3 : 
of the Legal Practitioners’ Fees) Act, 1926 (Act XXI of 1446) 
changed it.and,that'now every legal practitioner is competent 
to settle the terms of his engagement and his fees by private 
agreement with his client, ' This, Mr. G said, entitles him to ^ 
enter into any agreement which the law permits in the case of 
engine persons. Legal practitioners, according to him, are’ ^ 
now governed by the law of contract and not by rules imported” 
from other countries with different. ideas and, different social, 
“customs PUE imposed on t the Bar i in India mainly by. English . 
Judges. We do not agree, because this Act i is not concerned 
with professional misconduct.’ That is dealt with* py me Bar 
Councils Act which was passed i in the same Year (1926). The 
Bar Councils Act makes no modification: in: the disciplinary 
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CivlL, jurisdiction of the. High Court: or of the sense in hich profes 
a . ssional misconduct had been understood throughout India up 
ay to that time. - l 
in the matter of l : ; : ` 


Mr. 'G'z à Senior Advocate 


of the: Supreme Court — - The only Indian decision which * Mr. G could quote in his 


favour was Muthoo Lall. v. Budree Pershad (1). But that was - 





V. Bose. J` : : 
poe . nota case in. which disciplinary action. was being taken: against 


a legal practitioner for professional misconduct. The :question 
there was whether an agreement which. might be objectionable 
on the ground of professional misconduct could .be enforced bv 
suit. Two Bombay, decisions on which Mr..G.relies are to be 
distinguished in the same way : Shivram Hari v. A jun (2) and 
Parshram Vaman v. Hiraman Fatu (3)... Wether these cases 
were rightly decided or whether they would also be hit on the 
ground of public, policy. as Chitty, J thought of a-similar matter 
in the, Punjab Record:ease, is something which-does ' not. arise 
for decision.here,. It is-enough to say that. those cases: are dis-: 
tinguishable on.the ground that. the -Judges there were not 
considering & case of nee action... 2» Boke 


“Mr. G relied on the practice in some of the American 


Jepa 


States where ; an agreement byan attorney to purchase paft of 


l the Sebject-matter of the litigation . is upheld. The class of 
casés to which he refers aie summarised in a footnote to 


MoMicken v. Perin (9. He relied on this to show that p 
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tracts of” this: iia canttiot be" dis missed i" rBprebignsiblé: or ` Civil 
morally wrong. | We do fiót propose tb enter iito i this. because | — 
1954 


What may be harmless i in one country. may iot be so in. another. 


TEN 
We will however pause to observe. that Rattigan, J: collected a^ Ip,the matter of, 


REN Mr. ‘G’ a Senior Advocate 
large volume of amenan dort at pages E 2r of his | of the Supreme Court 





“opinion i in ‘Ganga Ram v. Devi Das (1) to show, that even, in VES 


those States: where this, is permitted- at is-regrettéd' andi: 
frowned upon : ‘For. historical reasons’ ee fret ré, ‘the’ 


arasa 
practice may have come to stay howevéi i much ‘iti is, Tégrett tted ; 


Eur ow ee Uem 
but in t937 the American Bar Association NP the 
following canon.of Professional Ethics : 


ta Vayda anet 
vy The: lawyer should not purchase any interest in 


1 o4 > 


the int matter of the litigation which he is con- 
* ducting”. 
; - \ A 
In India history tells the converse tale We Sce no reason 





why we should import what many feel isa mistake, even in 
the country of its Origin, from -another country and.seek to 
perpetuate their error here when a sound and healthy tradition 
to the contrary” already exists in our Bar. ` The reasons for 
exacting these hid ‘standards i in this country, where ignorance 
and illiteracy are the rule are even more important than they 
are in England where the general level of education is so much 
higher We hold that the conduct of Mr. G amounts to pro- 
fessiqnal misconduct and as it was committed in the face of the 
‘Bombay view expressed by Sir Lawrence Jenkingin IQOI dis- 
ciplinagy action it called for. | 
e 4 e 
(1) (1907) 61 P. R. 280 | 
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Civil Now had Mr. G been -as ‘restrained and fbjective in his 
NOS, petition under. Article 32 as he was while urguing the cast 
1954 - before us, we might have considered a warning enough, 
m 


seeing that this is the first time this question has been 
In the matter of. ‘dered 
consideréd in this Court, but, in view of his personal attacks 
Mr. *G' a Senior Advocate 


of the Supreme Court OR the learned Chief Justice, in ehis petition where:he has. 
questioned ‘his good faith and attributec malice to him, we 


are not able to deal with himi as lightly. We therefore direct “ 
that he.be suspended from practicing in this Court for a period 


which will expire on-tne-same date as his period of suspension 
. in the Bombay High, Court, . 


There will be no order about Costs. 





V. Bose J 
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Suspension order in the 
- R.N.C : _ Bombay High Court upheld 
S ' "No ortler about Cnsts 
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“MANIK CHANDRA RAUL. | *- 


^ = “a v fa to 


Code of Criminal Procedure (Act V Of 1898) —Section 439— Scope sf Order ; 


passed by a Magistrate ' under, section’ 66 of the. Bengal Villags Self-Government 
Act (Ben. Act V f 1919)—if can be revised by the High Court under Section 
459 G P. C. . 


Section 439 of the Code of Criminal Procedure gives the High 


Court powers to set right improper and incorrect orders by any ‘© 


Court acting under the Criminal Procedure Code 


Where, onan application made under Section 66 0f the Bengal 
Village Self-Goverhment Act, a Subdivisional Magistrate- refuses to 
trangfer a case from the Uulon Bench toa Court subordinate to him- 
self, his order is not an order passed under the, Criminal Procedure 
Code and cannot.be interfered with under Section 439 of the Code 

Though under Section 66 .0of; the Village Self-Government Acta 
District Magistrate ora Sub-Divisional Magistrate may pass an order 
of transfer, the Magistrate Is not acting there asa Magistrate as de- 
fined in the Criminal Procedure: Code, but as- a persona disignata. 

^ Their Lordships however, interfered ‘with the order in exercise 
of their ME jurisdiction under Article 227 of the Consti- 
tution. er ; 
Application for revision by the accused under: Sec. 439 of 
the Code of Criminal Procedure. - “ 


' The material, facts will appear from the a 
Probodh R. Shomé b Binty K. Ghose for the Petitioner 
e None appear —for the opp. Party. ' hoe 
The Judgement of the court was as follows: a ad 
K, C. Das Gupta-J :-The opposite party Manfk "Chandra 
Raul filed a petition of complain before a Voit Bench against 


4 4 


* Criminal Bivision No. 877 of 1956. 


® 

. . e 

R VOL. 98] . HIGH COURT uo sam . 

E NG CRIMINAL ‘REVISION, 
ert . 

Í Before Mr. Tustice K. C. Das Gupta. 
and Mr. Justice D.. = Mookerjee. 

HAZI WALT MAHAMMAD z E 


Criminal 
1956 


and 


Fuly, 18 
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the present petitioner-and one’ Sk: Shibu allggifig that when , 


Criminal 
dose the complainant was working in the field, Sk. Shibu, under the 
S orders of the petitioner, tied the complainant with a napkin 
Haz: Wall Mahammad. and then both ‘assaulted him, as a result of which one tooth of 
MORE CD RUE the complainant was dislodged. After process had been issued 


= against the accused and when the case ‘was. pending before the 
K. C. Das Gupta, J. | Union Bench, an application was made by the petitioner before | 
the Sub-divisional Magistrate, praying: that under the provi- 
sions of section 66 of the Bengal Village Self Government Act 
the Sub-divisional Magistrate should transfer the case‘ to a 
court subordinate, to himself. The learned Magistrate -has 
rejected this petition on the ground that this is premature. 
Against this order of the learned Magistrate the petitioner 
filed an-application asking this'Court for exercise of its powers 


under section 439 of the Code of Criminal Procedure. 
‘ e 


The first question that arises. is whether this Court. can 
interfere with the order passed by the Sub-Divisional Magis- 
trate rejecting the prayer for transfer, in exercise of its powers 
under section 439 of the Code of Criminal Procedure. In the 
case —of Sitalapada : Sarkar-Vs-Pulin ^ Bébari, Gure (I) 
this court held that in view of the provisions of sections 
03 and 7I of the. Bengal Village Self-Government Act 
it was.not open to this Court.to revise under the provisions of 
Section 439 of the Code of Criminal Procedure an order passed 
by a learned Magistrate. It appears to us that it is not neces- 
sary to consider in, the' present.case the.effect of section.9§ of 
the Bengal Village Self-Government.Act. Section 93 provides 
that the Code of Criminal Procedure shall not apply to any 
trial suit or proceeding. before a Union Bench by the. learned 
Sub-divisional Magistrate is certainly connected with a pro- 
ceeding before à union-bench, but the bar of section 93 can . 
hardly be gaid applicable to the order passed by the 
Magistrate. . 4 l . 

(1) (1938) W. N. 1068. 3 
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Quite a from section.9$ ‘of the Bengal Village Self- Criminal 
Govefnment Act, wé-are of opinion that this Court can not ` 
iriterfere with-orders passed‘ by ‘a‘ Magistrate ‘under section:66- 1956 
“of the ‘Bengal Village Self-Goveriíment Act ‘in ‘exercise on its NN LL oo 
powers under section 439'of-the Code:'of 'Criminal Procedure. Hazi Wall Mahammad 

Quite clearly,section 439 of the-Codé ‘of Criminal Procedure Manlk p — 


gives the Court powers to set right improper and ‘incorrect 
orders that have beenrpassed by any court acting “under” the 
Criminal Precedure Code. The order passed in the present 
case under section 66 is not an order passed under the Criminal“ 
Procedure Code. That itself stands in the way of this court 
passing any order under section 439 of. the" Code of -Criminal 
Procedure in respect of the orders passed by the Magistrate 
under section 66 of the Bengal Village. Self. Government Act. 
It also appears to us that though under section 66 of the Bengal 
Village Self-Govefnment Act, a District Magistrate or a Sub- 
Divisional Magistrate may pass an order of transfer, the Magis 
trate is not acting there as a Magistrate as defined _in the 
Criminal Procedure Code but as a persona designata. 


Ene andis 


The question remains whether it would be proper for us to 
interfere, in the circumstances of this case, with the order 
passed by the learned Magistrate, in exercise of our superinten- 
ding Jurisdiction under Art. 227 of the Constitution. 


The principal ground on which transfer was sought was that 
the complainant worked as a servant under the President of the 
Union Bench and that the President of the Union Bench had, 
in fact, deposed in favour of the complainant in an enquiry held 
by a police inspector. These allegations appear to have been 
made before the learned  Sub.divisional Magistrate. The 
learhed Sub-divisional Magistrate has nof expressed any 
opinion as, regards the correetness of these, but in view of the 
fact that on the connected record before the Magistrate there 


& e e 
é ^ . 
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s e 
Criminal appears to be no application: on* behalf of thee complainant 


— challenging the correctness of these statements, we thmk it, 
1956 proper to proceed on-the basis that the statements are substan- 


—€— M : tially true. We think in the circumstances of the case, that it * 
a a amma . . . . . 
az AE will be grossly unfair if the case is allowed to continue before 
Manik Ch. Raul, the Union: Bench and it is proper for -us in exercise of our 


M superintending jurisdiction to order that the case be transferred 
K.G, Das Gupta, J. to the Sub-divisional Magistrate, Midnapore, fur-trial by him- 


self or by some other Magistrate to whom he.may transfer the 
Case. ss; z 


Debabrata Mookherjee, J : 
I agree, 


Rule mede absolute 


R.N. C. , . 
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Be sen AE CIVI REVISION | 
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e E d Mr. Justice P. N. M L 
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‘ 4 ` ; ah ta I, rf 
1 ti gg] i 4 z S rat V. rit F "3 t r l 
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: De B ed ue 
rete h ‘SRIMATI PARUL SASHI GOSWAMI*’ um 
4 n 3A 3 O HER ] \ bd eut n 


pu LL of! Words--Thé: West’ Bengal’ Non-Agricultural Tenancy Act, 


, (West: Bengal. Act ‘XX-of 1949)7-,5ection 24, (I) i ‘Contiguous"’, 
| imaning LE the rm d anon for pre- m pon mitation. 


7i.) Br wish * tay A" 


eg uc) 


Section s4! of the West Bengal Non- -Agricultural Tenaricy- Act, 1049, 
encroaches upon normal rights of property and enjoyment thereof and 
seeks to restrict such rights and enjoyment: Ordinarily, „therefore, the 
section ‘should. be’ strictly: ‘construed. ` 


‘ t. kn s a J] Por B je ' 
E r ETER Gep wk Dn 1i | } 
The rule is that words are. used i in an -Act - oeei and’ andi and 


not loosely ‘and inexactly. ` The burden of establishing | the contrary is 
upon! him who asserts it. es ME 


ee i k yaa ES a pole WA "PUE Su eM 4 4 f i 
The piimaw, exact or proper meaning of the jvord,‘‘contiguous’’ as 
, qup gu 
used in Section 24 (1) (D) oh the Act is “touching, in close contact, next 


in: space:?!: The secondary: or loose meaning ‘‘neighbouring or situated in 
close proximity (though not, in actual contact)" should -not be, given to 


* the word unless theré is something compelling in that behalf in the 


subject: or ‘context: ; v» ae Pa tara ys tes Y 
| 


t E 1 ‘ 
' 3 nm r r 

r cor ' - 4 4 

TO DES d ze i ol s c Ec ay A 


. Case; law reviewed. ym ioa to, the interpretation, of the woid.: 


eas 
/ Where: two- picts are separated bv'a municipal “toad: ‘the plots cao 
be said, toz.bé contiguous to, each other.) .3 yuu. ae ahs 


^ t 
j T = || * 1 1 a fi 


Where no notice of the transfer is served on the applicant, his applica- 
tion for pre- empuon ‘would be within time, if filed within three" years 
of the sale. |. To E Le 


ME 


(^ de Mp’ n f 
, Hari (Charan Kar v. Abhoy. Charan Dey referred to b. 


t 


p" 


Application. for “revision | "by the tránsféree petitioner, 
against an Order ‘of the Subordinate: Judge, 'allowing, the: Jánd- 
lords application for preemption: | 7 


RE peel MP 3 erd fac 


The material facts will appear drem mé judgment, 


Et T avp p ye E r1 j ! 
* Sushil Chandra ‘Dutta for the: ‘Petitioner. aan 
A ! es, go’ . at putas Ed 
= 63s epe — | il i^ 
° * Civil iens Case Nó. 1566 of 19s. so! 
(1) (1955) 59 C.W.N. 849. 
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Ajit Kumar Das 


v. 
Sm. Parul Sashi . 
i Goswami 


July 26 
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Ranjit Kumar Banerjee, and; Bimal K.. Banerjee for the | 


* Opposite Party. 
Vat Ael, L7, Ss save ME Solo á 


The judgment of the Court was*as follows: . N 
CA BAIA Ve 


P. N. Mookerjee, J.:—In this Rule which arises out of 
a proceeding for premption under section 24F of the West 
Bengal Nonggricultural fl enancy: ASH 4949; Ayam called upon, 
in particular, to interpret the word ‘corttiguous’, appearing in 
Clause, (b) vof sub-section 1 of ythatysection:...Fhe application 
for» pre-emy tion (Was rejected? by \thé “earned Munsif but, on 


Mot SEDIT 


appeal" i it "was “allowed. Against’ this appellate order the- 
present, ule, was obtained, by. ther; ane petitioner. «> =- 


bit, ia yaoi es d Bine qua Ps | Heg [emt tak e ati MUN 
hep, tiger rns (yes roa 


"US The disputed liolainz € C.S. bn a Khatian, No. 1979; 
Mouza Khardah, originally belonged to dou Manmatha Nath 
iDas ‘who ó held it pider: thé: ‘opposite parts: ‘predecessor, Keshab 


Kishore Goswami. since ‘deceased, and, thereafter; “under; the 
Opposite parties themselves. On the 15th of December, 1950. 


Manmatha’ sold’ the’ ‘said Boldirig. ‘to; the’ present “petitioner, for. 


Rs,.1,000/-. “The opposite partiessappliedfor pre-emption on 
the’ 19th" of Mati ch, 1953; And ‘Simultaneously deposited. ‘the 
requisite money in Court. In the presemption...application; 
the opposite parties stated inter- alia that notice of the transfer 
(sale)' has" been served' upon them arid that they had learnt 
about the same, only, , in, the first week ,0f February, , 1953,-and 
were claiming pre-emption ‘under section !24F: “of the West Bengal 
Non agricultural Tenancy Act, 1949. No, particular ground 
of, 'piéémptioh: was,’ mentioned; in ‘thé, ‘application, “and, there 
was also no statement in the application that the disputed 
property was contiguous to any property in the possession of 
the applicants. The application ` Was resisted by ‘the petitioner 
on inter alia, the ground, of limitation. a and the, absence "Qf any 


valid ground. of pre-emption, under, the statute, » “The petitioner 


rh) 


also stated specifically that the opposite, parti es, (applicants) had: 


Sather 


no property, YU E to the disputed land. The learned 


Munsif overruled: th he, pleg of, limitation upon (he. view.that, no * 


notice of the 'transfe? having been served upon the landlords 
applicants, their » application | for, pre-emption,,, filed within three 
years of the sale was quite within time. He held further" 
that the landlorg’s homestead was,‘contiguoys’ to the disputed 

eT AL NN 


l D 


e 
l F | j | N 
* ` IN ana || » 
x e ' : ; 2o ad QS Lb l o a 
vor” 8] HIGH COURT : 161 
vithi ‘tral wi echt DAGA [35d is P 
land ‘Within’ the‘ meaning of sectiorr "24 ‘of’ thé “Act, an inter- Civil 
. x Jot =; 4] 2 hy tpa . t T HN d 14 “4 a EN 
vening! runicipal !róàd ‘Notwithstanding’ 2 As, however, he was “1958 
es 


|purposes//specified in! seifion 47 'of thé Act “hé venttually held 
tható ^gróünd" for! pre-éifiption hid “bert nade out ander 
section isiP'afid'disrilissed "the Tándldid'd applitittiog? "n!" 
ITC SET ae TORT oue SX o6 7M pestes ela et 
ebur az efole oat oll viboarasb4. gè feta 6 


MER f | (31 xi! , | : TET M 14 my Eye Th 
wot The Iandlórds appéaled! ind thé ‘ledrhed “additional Subor- 
dinaté!Judgé*having àgrééd with’ the learned Munsif ‘on the 
questionof lithitation dnd’ ‘the Vóntiguity "or the disputed! Jand 
to "tliét larídlórd'$! honiéstead'! and"hving ‘found further,” con- 
vrargutó'ztliéileatriéd/Munsifà Opinion! chát, the" lándiords 
requited. thé dispütéd"propelty forthe! purposes; hiéntioned 
in'cláüses!(U) and (£) of seCtióti?4 ‘of thé’ Act, allowed thé land- 
i i ra 1597521 ted! Eier en sf, tor 02. GE v tt A 
Jofds’ appeal and: granted their *Drayér for pre-emption, "The 
propriéty“óP this order is" tallenged it the present Rule. `” 
Ha an ralis e que Iu Lh sug L3. Persie is ace d SEL a! 

> mn it FIERTE fr E ese gala eat 
tix A METTI DNE TAE 


Sen, J. granted this Rule on ground No. 3 of the petition 


e which , runs as; follows; ri Baa xoa rom hi 


Hogg east estfidiroty p: Oya n oral aribreose zo 
o ave LuFor,that; the learned (Judge in exercise: ófí his rjuris- 
aj: „diction vested; inchim acted illegally andi with material 


ib cinttegularity in; allowing, the. application on ithe. érroneous 
B e. view, jthat “the, landlord , is, :entitled*otor preempt under 
47.0» Segtion -24 of the, West, Bengal Non-Agricultural Tenancy 
cone y Ack if heis ing actual, possession’ of: land: Iyingrmear the 
cui iiodiolding.t ipe oris n D jer ai ar doped tst 
"L3 1009. fens iu coc steno rimo zora te Dy in yo ies 

* Ichave,5howeyer,examined, the«whole; matter. atid;oalthough in 
My, view, the ;above, ground{No.- 2:iis sufficieritcfor. disposal ofthe 
Rule: in ;the.,petitiqner’s! favour; I am also inclined: to agree 
with, the, learned, ,Munsif<ina his: adverse ‘conclusion: ragainst\ the 
landlords. opposite pparties.on the questionivof( opposite; paxties 

* (landlord's) requirement which also is fatal to their pre-emption 
application, ‘Lhe, learned, Additional SubordinatesJudge-appears 
to, haye, erred, both, ino dys approach4.and «conclusion : on- this 
question of the landlord's requirement and his finding that it 
was genuine does not seem to be supportable) onthe; materials 
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Civil On the point of limitation the-courts below, appear to have 

1955 taken, tfe Correct view vide the recent decision ,of this- court 

ee en d 


in the, case. “Of Hari, Charan Kar vs. Bono Charan Dey(). 


e, 


- 


a A 


practically. ‘stated amy, San, I oy xot 
procéed . to, indicate briefly my reasons for ;accepting ground 
No. Ei at ithe. ‘Petition „of, Rule.. ute short question: is whether 


a -| > t of & 


of section 24. Admittedly the two > plots are separated by a 
municipal road, but the, courts below have expressed the view 
that the word ‘contiguous’ in section 24 ought to. be liberally 
inierpreted. They. have, accordingly .chosen to give preferance 
to the. ‘wider (loose) dictionary. meaning-of the word, namely, 
"neighbouring or situated in close. proximity. (though not in 


actual contact)", as. given . in the Oxford. . Dictionary,  and;, in 


that. view; they have concurrently ‘held that the disputed: plot 
(CS. Dag No. 1803) ` and the landlord's, homestead (C.S. Dag 
No. 1804)- would. be. ‘contiguous’ ‘notwithstanding, the fact that 
a municipal road ' admittedly intervenes and separates the two 
plots. we this view I am unable to agree. 
Pre- -emption Minden Hansen and enjoyment of property 
and, by providing for it; section 24 doubtless encroaches upon 
normal ‘rights: of property and ‘enjoyment thereof and seeks to 
restrict such7rights "and ‘enjoyment. ‘Ordinarily, therefore, the 
sectiom should ‘be ‘strictly construed. - "Clearly also the primarily 
or proper: meaning of- the word ' contigüous' is "touching, in close 
contact; next -Jim.space".- That: is “its/ridrmdl ‘or éxàct conno- 
tationo andit: is usually:employed “in that 'sense.. Sometimes, 
no doubt, the word is used loosely in the sense of ' ‘neighbouring ' 
or situated in close proximity (though not in actual contact)". 


But this ‘secondary: meaning should: not be accepted uriless there” 


is; something - ‘compelling in that ‘behalf in- the subject’ or con- 
text. The-matter tis. fully discussed’ by Lord Hewart, C.J. i 
Spillers,; Limited vs: Cardiff (Borough): Assessment “Committee 
and“ TOT where the following - -passages occur: "  ' 


` e 
Na ENT 1 m s " x l || 


1 


- T7 + 


JAAS" to the proper meariing of the-word 'tóntiguous there 
can we Ponk bemo doubt: “Dre. Tobayan, of whom it t may pro 


AW : r -> : i; 64. 
i 1 - 
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i (to 59 £.W.N- 849275. ^ 2 e d 
1931) 2 K B. 31 at p. 42-43. af ue XE 
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bably be said. that he employed'.the English linguage: with! a 

more;anxious precision than any, other’ man-«that ever lived; 
dehnes ‘contiguous’ -in his dictionary. thus: > "Meeting so as. to 
touch; bordeting. upon: éach*.other;- not: separate;- -and' he gives 
eno, Other: definition. The-,Oxford English- Dictionary : gives 
five definitions. The first and principal one is “Touching in 
actual contact, next in space; meeting: at a commomiboündary, 


bordering, adjoining. The second and the third.deal only with. 


variants. of that meaning, in -the application of. the. word; not 
to Space, but to time afd, thought. , The, fourth refers: to .a 
use now and, long obsolate. The fifth :is.this:- "loosely. Neigh- 
bouring.. situated in, close proxmity (though :not -in contact’ 
tege o It ought ; to be. the rule; and we are, glad.to think 
that, it-is. the rule; that words. are -used’-in;an Act of Parliament 
corréctly and exactly, and ,not loosely and, inexactly. , Upon 
those. “who, assert that rule . has ` -been, broken, the burden. of 
establishing . their. proposition lies - heavily...-And, they-; can 
discharge - it: ‘only by, pointing to, something in; the context 
which goes to show, that.the loose and inexáct meaning must 
be preferred.......... This, indeed, must be not merely the 
legal, but also thé literary canon of interpretation. | „No person 
ōf ediication ‘or intelligence would understatid, or suspect that 
aewritér- or speaker Was- using: the- word 'contiguous"' im its loóse 
sense ‘Of’ “neighbouring”, unléss there ‘Was: something: in “the 
context “that? compelled - that conclusion” "If aman spoke ` or 
wrote of “contiguous islands" he must ‘necessarily mean” rieigh- 
bouring''cbecause one -island must be ‘separated ‘by ‘water from 
another. “But if -he spoke -of “contiguous houses” “it would’ be 
difficult ‘to “suppose that hé" ‘meant anything’ b but ‘houses touch- 


- 


^ o ad y M P 
ing each other. . i up AR 


"BO 


sometimes: a by ‘context; x “loose and inexact" and-an 

"improper alternative ' meaning”. vale is “interesting: tó note in 
this ‘connection: that” eveii-tinthe càse of Haynes” VS: .King() 
which. is often: iGited: as--án- ‘authority Ffar- the .Coritrary. view, 
North, J: ‘did : not dispute’ though: 'he' Observed: that was (the 
"strict" meaning that the. Word "contiguous" meant’ touching”, 
but he thought that, in the document before him, that word 
“contiguous” had been used by some one who did not fully 
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Civil — understand; the, ‘meaning. oT his; sisi noticed ‘by! Lord 3Hewart; 
1955 C, Jf when; hedobsenvesiimoSpillersy. ibimited’s tcase(2), that, in 
TEM. Haynets case(2); /*North;iJ. saysothab ‘contiguous means ‘touch? 


Ajit Kumar Das ingi. And,so it dees and must amileéss the :context ifr! the! subject 


Sm. Parti. Sashi, matter. necessarily requires ithe! improper alternative uL . 


Ng cic 7h ee. "nilo el ofte NAN CAU Bi 3s 4411 eaioruudideb o. 
E E 


Ep 2 Mooker is. Ido not also ind inythiig in the ‘present’ "Act ctim the net 


"PSI et context to»justifyJa-dépatrturé!from"the priii; riti b the norma 

meaning: of- ‘the! word!15.2t is "to" Be “noticed ^ ‘fu thee that; tinder 
the relevant 3nünicipal!law]'and'soil'of tHe’ ‘intervening’ Wuni- 
cipal toad lbetweenr the ong land” (Cis “DANG 1802) arid 
the:!landlord’s ‘homestead (C.S!“Dag ‘No? 1804) 'belongs5to "the 
Muricipalityeand: this would'make! in ‘applicable the rule, relied 
upon by! Nórth4].ttin WHayries? Casel) "and the "earlier “English 
case '6f Micklethivait vs. Néwilaly Bridg B4! Companiy(3)! "namely the 
rule‘of ad: medium flm! Wiae On: which inier dhi “reid é was 
placed Jin! tHe present case also'orí"behalf'ó£ thé lànd]ór nw 
sitë parties land which? fromeéd thé ‘Basis of thé" Gecisiols, cited 


m Y { Ha 
by:'MxiiBanérjee"as -àuthoritits in^ his favour!” ^ 
t vlegoum con sd gen Dasan sid: E pene jd 


noaaq oV. guisa lo Homo cii ob es and Ines! 
"M would a ccordingly, . construe . the, word, “contiguous as 
as Bim, ection ,84(1) (9) of the, W. West, Bengal- -Non-Agriculturg] 
Ie LOS or Ar jos n jt strict; exact, proper, primary and 
TU EH. sé nse. | of < ; tguching kar actual-contactor next lin paos” 
des prr ference 10, à it its, loose >n inexact, secondary, improper. and 

emal, senge pf, "neighbouring, or, near to, or, in, close, proxi: 
ie ROE IN ; actual , contact”... No.. other; construction 
be appropriate ;or at. all justifiable either, on,-principle) on 
S E light of judicial precedents. ood o bes eri 


M 


e edhe, meaning rof the «words, ricontiguous!!; as oben! consi- 
dered, in ayumber | of English cases, of which: reference, hasbeen: 
made | above...to; the, two, leading. authoritities:, he; various 
Cases, jincluding, the, above ; two, and, nincluding "also nthosej rin 
which the , equiy: lent word "adjoining and; the; allied» word 
a igcent haye come,up for, consideration are ‘carefully collected 
in; Strond’s: Judicial, Dictionary, drhizd Editiom(1952) pp. 64°67 


and, fox, Vol. TIL n Chey now, ee Bak DILAH 


PD 11.411: va yasod squrdnveb ad: t: nli lifeworld om qud 
Um en iud 3154, aor vd bes iud bri Sepon thao 


(1898) g Ch. 138. l e ? 
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Tren gRr Gaventay, weLondon,;Brighton-and South Coast: Railway 
- AGompany (a)ilands,; separated” by, a-;privateoroad, E abah, the 
* dlaimant,for, pre-emption (hag, the éxclusive:tright : of;juser;: were 
chelds to] be; Simmediately, adjoining’: -In. Haynes. v. King(s); 
already: cited .ithe,cword,, {‘contiguous? was giveny;the wider 


" méaning:inEcontext; which] we have alyeady: noticed. Jm Vale & | 


‘Sons vii \Moorgatel: Stréet sandi Broad Street Buildings, Limited 
and: Albert: Bakerand, Cos Limited(3);;Cozens-Haydy; J., refused 
tO accept the wider meaning andriadopted, the; view of Parke, J. 
iin the veryirearlyi;case, (Rex lv. rHodges(4) that, ground ‘cannot 
‘Be properly said. to adjoifr'a-house unless it, is absolutely.conti- 
guoüs^without.ab;ything betwéeh them! “In Ind..Coope and Co. 
Dimiled' v." Hamblin(s)'as«alsó ino Harrow Iv. Marylebone, Dis- 
‘trict Property Company Limiled(6) the. word: “adjaitting”. was 
given:.' the imarrower- meaning. In: Cave! v. «Horsell(7). the 
imajority-(Fletcher! Moulton! L.. J-:and; Buckley L.5]) gave -the 
wider meaning tos the; word: adjoining": in the;.particular con- 
text: before thems Vaughan Williams, I.: ] :striking.a different 
note and: preferring ithe strict, primary and ordinary acceptance 
of the word. In Derby Motor Cab Company 'v:; Grompton and 
Evans Union Bank(8) the primary and ordinary narrower 
meaning’ loPthle word rtadjóining" ' was <atcepted 'by?Eve J. in 
thé “absence "of a‘'comipelling “context, ‘justifying thé: secondary 
or thé''-wider' meaning. "Im Spillers: “Limlited?3!case(g) Lord 
Hewait: € "J Y agalteddy quoted laid! particular’ stress on the 
DEUALY meaning and stated the rule and e exception 


4 4 t l, f if 1! esr | Jf ! | , lee 
(depen ding "on “subject” GP! cite) “in “clear etmphatic and 


| cx c wd ri rro gp 
ünambigüóus. terms! In Ma dd elc. o ‘the Borough of New 
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Plymouth Y. Ta añaki Eietiric Poil) Board (10). Lord’ Mac. 
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| Civil construed in its primary and exact sense of "coterminous" 
1955 aid ‘the loose narrower sense of “near to or neighbouring" was | 1 


Ajit: Kumar Das rejected in the absence of a special context. In ve-Ecclesias- 
Y, = EN e 
Sm? Paul Sashi (ical: Commissioners for England's Conveyance(1) 4nd Imre The 


, Goswami : . 
.—— . Law of property Act, 1925 again Luxmoore J. reiterated the 


n i E same view in the light inter alia of the contrast and the distinc- À. 
tion between the words adjoining and “adjacent”, the latter < 
meaning “that which lies near but*is not in actual contact”. 

In ‘this last mentioned case in Ecclesiastical Commissioners for / 
Inland’s Conveyance’s case(1) and also in the earlier case in 
“Mayor, elc. of the Borough’s cáse(s), reference was made to 
the observations of Sir Arthur Wilson who delivered the. Judg- 
-ment of the Board in Mayer, Councillors, and citizens of the 
City of Wellington v. Mayor, Councillors, and Burbesses of the 
Borough of Lower Hutt(g)..it was said inter alia that "Adjacent" 
is not a word to which a precise and uniform meaning is attached 
by ordinary usage. It is not confined to placé adjoining; and it 
includés -places .close to or near. What degree of promt) 
would.justify the application of: the word is EDEN a question 


3 


Oof.circumstances'. 
TIO REN HEP 


In the light of the above discussion, it is difficult to hold 
that.the two plots (C.S. Dags.Nos. 1802 and 1804) between 
which a municipal road admittedly lics or intervenes, are 
“contiguous” or can be regarded as such in the present case. 


l: ių 


E On behalf of the landlord's (opposite parties) an additiónal 
argument was put forward in this Court by Mr. Banerjee. He 
sought to support his clients’ claim by referring to C.S. Dag 
No. 1801, which according to him, was "contiguous. to the 
disputed pe: (C.S. Dag No. 1802) and was also in “the actual 
possession” of, his clients. ‘There is, however, no evidence to 
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een this argument and, prima facie, the settlement | propers Civil 
Vae jf QM Sa aba ER Gc ae oe eae 

tHe Khatian and the — against Mr. Banerjee's Contention. 1955 

. I ui Hu yg Ajit Kumar Das 


I ‘would, sown, hold that ie landlords opposite an "n m 
iul Sashi 
parties have failed.to establish,that they are'in actual possession Goswami 


of any land, to which the PEE plot vo. Pag No. 1802) P N. Mooke- 
is contiguous‘-as “fequired ‘by’ “élabse ` (6) "of" ‘sub-section(1) of sas 
section 24 of the, "West Bengal. Non-Agricultural Tenancy Act, = 


1949, and, accordingly, their application for pre-emption must 


fail: To e “aS Um] MES a SARGA) "e/ ach M aP ‘a G 
s S ` vil n ; cae a f zo ^a SU 4 
: re jih ` s an ys uel yah, ny, eX t t 


This Rule, therefore, must succeed; It I$ ‘accordingly, 
made*absolute: : The: ‘order! of" ‘the. ‘ledriied Additional _Subor- 


pita * 2 ait "tort Git, 
dinate. Judge 15: set aside and tharo the learned: Munsif, though 
ELILE, E IE SÍ soto re na i 1 (UU 1] inda so pau ts + 


not his reasonings, is restored. "The opposite parties applica- 


‘tion for pre-emption 15, dismissed, yid ul pop due -am$a- iu 2 
a MG p g uB on at o ata aab pati on Dia Pee" asl? was 
ya Hpi tr Le -u Ml io eth tr eet toan "sts IP ad E 


Parties wil bear their own costs thróughout, tos} 
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sêlan 7 ken lange to gero nr hk b uy mds. AP Ong, 
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(ra dy cabaret in catis P er on dude, máde absolute. 
51592 ou Ul Hus ou 

RjN.C. |, TITEL Gedhah Prat) : steel l tv pave aM, ut Hug +t r i 

t 

a’? beu Ie 31 f] 


Jai aaro apt naja! aoua Si FO guy te 


+ 


voa LL op tues, cap de aliados reo Hnerissd? 
- PO ag eaaa 


e 
NIH. Jess sre souqe Uae ieu papaes one] 
t a T * 
rd n8 ovy Vag) no acies mamat bh urbes em 
* endbe/ cnpen co sh sw 
LJ 
© Ps f 
i xd eee and" wh a a TI 
6 
e ——— eee aka. 
|| kik; << i i ! nl s 1 
! , l || e j ‘ z 6 
6 I u 1 1 1 r , 7 
i ' | 8g af e, ! et se 2 
i e jah = : d = i à 
e. 9 . 
4 
eo: 


December 117 > 


e e 
e © 
{ 5 (yz Bilge ^j } 3 d 
. 9 
^ o i x F ai 
etn] penn gt ycy Gel T. AP ON dd es a de oves 
THE CALCUTTA LAW JOURNAL, ,'., ; [VoL. 95 . 
derma s cuan ak cobusk Lari ant tede Wels A 
> ot € 
P APPELLATE CIVIL € ° 
out apo tbe cbr: 2scE Et Wea du x bs s 
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ui due Before Mr. Justice : "Rehupadá Mukherjee ul. gute. ; 
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"iuit aci: fide iu, ul Huü.ev DE PCI 
The West Bengal Non- -Agricultural Tenancy Act (Act XX of 1949) 
' Section 83" Pending —Meaning of—Applicaton for execution stayed 
under Tempo ey Re k Act of r9go—whether ‘ pending — words 
B and phrases. Pending". , pa eue. Span j EC ES 


«Section 88 .of the West "od Ed Sd Tenancy fAct; 19 9 days 
down thay the provisions of the Act shall have- effect in di cens of all suits, 
"appeals ori proceedings iincludi ng proceedings in',execution for! ejectment' of 
a non-agricultural -tenant which are pen ing at the date of commence- 
ment of the Act. wüe»p| ' WELAN. DUUM VOS ru ue ML Pe Et eqq, pes 


Where, after obtaining a decree for ejectment gains}! &- nor- -ericulturdl 
tenant, the decree holder put the decree into executionein 1939, but the 
execution was kept stayed by an order 9r the Court under Section 3 of the 
Temporary Provisions Act of 1940; jr a ; A 


Held—the application, for SA remained pending within - the 
: meaning of.Section 88. of the Act and the provisions of Sections 7 and 9 
of the Act being MEE to the incidents of the tenancy—the tenant was 


not liable to be eject 


E The esed: of the word ‘ "pending" is that which remains “undecided” 
‘or k of p 


Appeal by the poem from the Decree holder. 


Objections on behalf of. the judgment debtor. under 
Section 47 C.P.C. 


The material facts will appear from the Judgement: 


Rajendra Bhusan Bakshi, and Tapadheer Krishna Rai 
/; | 


- t © e 


Dastidar for, thé Apellant. 
|. - 
Soudendra* Kumar Basu for the Respondant. 


The b ent of the Court.was as follows: — E 


Li 


* Appeal from Appell order No. 146 of 1954, against "the orde# of -es 
Sri FÉ. K Das, Additional District Judge, 24-Parganas at Alipore in Misc. 
LLL NÔ 838 of 1953, datedethe 23rd March, 1954 affirming the order 
Srı K. K Mitra, Mune end Court Alipore, dated sih December, 1953. 
e e e 
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ENT uY ds i .osn xt oy tht (qus "Kl IURI 3. 1l iG ona D 


ge ETER rhe ad raeth iuo eo AES (fà 
! UE Renupada inde 60, d. The Point i in dispute Hees 
the "parties lies within a very! harrow compass and, that, dis- 
pute telatés' purely’ to a’ question. oF law. dt t appears: that one 
Sukumári Debi filed. an ejectimént ^ suit ^ against het tenant 
RajdHai ri “Band dey “Seekir ing io eject him from a homstead land 
measuring 1 bi a -1% cotfahs. rS pkumari’s . interest bas, now 
vested’ by 'pulcliase “On appellant Prati | Chandra Chanda,’ The 
decree was passed in 1939. Fhe “decree way. put ‘into execu- 
tion by the. Ori riginal d gcreeholder on ihe, d4th of December, 
‘i939. ‘On "the 16ih of ^ d ne, n1940 th he re was an order in the 
execütish "cale on the" ap plication: of the judgment | debtor 
staying” the, "Execution of the ‘decree’. und: er Section (3. of the 
Bengal Non: "Agricultural Tenanéy, (Ter em mporary Provisions) Act 
of 1940. The temporary Act was later on “replaced | by the 
West Bengal. Non- "Agricultural lenancy Act of 1949 which 
came into effect on the’ 1ith ‘OE May, 1949. Thereafter, the 
stay order Wase vacated on thé oth, of September, 1950 on the 
ground tnat the temporary ‘Act of’ 1940 was. no longer in force. 
, The execution case’ was dismissed on the’ 16th of September, 
* 1950 on the ground that no steps had been taken by the decree- 
holder.. This order of dismissal Was set aside on the zend 
of November, 1951, and the case was restored to file. On the 
ist’ of December, 1951 one Pratul ‘Chandra Chanda, the appel- 
lant in this Court, got. hiinself substituted i in place of the decree- 
holder on the strength of a purchase. In the meanwhile, the 
original judgment debtor had: died and his ‘heirs ‘were brought 
on the record. in his place, and a. partial purchaser of the 
interest ‘of the original tenant, namely, Priyanath Ghose was 
älso impleaded as a jud ent dector. Thereafter, the heirs 
of. ‘the original judgrhent debtor. who Are resporidents Nos. 1'to 5 
of this ‘appeal. filed’ an objection | under. Section 47 of the Code 
of, Civil Procedure contending that ` the’ ‘execution case was not 
maintainable in Jaw, as the original tenant had” been’ in posses- 
gion” of ihe. tenancy for, , long“ Over" 12’ Vears.' This" contention 
of ‘the judgmént de tok W “was Upheld’ by the dearnêd ‘Münsif and 
, appeal ‘being’ p preferred by the’ present decre! holder, ' ‘the 
taht "was also’ disaba Sa the 'dé é-holdër Dds prefered 
this, second appeal. 


pav F4 was ) 4, ahi 
t The only point which arises for determination in this 


appeal is whether by virtue of Sectipri' 88 “of thé" West ‘Bengal 


Non-Agricultura] Tenancy Act, 1949 the Provisions of sections 
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7 and g of the Act Will bé applicable to the incidence of this 
particular tenancy. It.was not isp phted « ai courts, be A 


[4 hor wis 4 UT died ‘ih dá appeal TES visions *o 
ettin 7 ah "0 OE the ‘Act apply t RUE. pou p o 


ress £23! na EK 


(1 Jl Paya ep. p Um p this 
dle t'décre &Y6é-holde r "otia ib ave he fen D ice Ls 
aM al Jel 1i 11 
ej nent Ngelih ‘against the res ndent ju udgment-debtors 
5 ise au atapo al 01] tour i BOA jJ cS d en tok t SIs HU 


EN! . let Qi tril dew jc FUE 1" ks dd tad AE 
| Séction: 88 of “the West Bengal N Noh-A Agricultural 
D I3 TE -2 Lab ti} e W up nt 1117543. Un 116 ) 


Act, 1 runs in the follow ae 
PERHE 1949 | 7 B ZTS | P ECT fil h^ p 


dba set es Sure vs hioa v: enjang aye (dl d ed Hol! 
al We Provisions of this Act shall have, effect, in 


Aypi mre as! tug p ! Ite fiij ta d ‘ nU 
of all suits, “Abi peals or | proceedings inchiding 
sia s Doc APRS PS "GEL E be © 
ME proceédings “in, execution . OF s ejectment ` ‘of a, non,agri- 
iy [. 7! 118116552 “yh? ; 4 kd 51g, JU UU ET 
cultural tenant which T “pending. at the, date óf com. 
(d- fep- oe "Tte Nel oe : 
mencement of ‘this ct.” ae 
poe eas Tella epu "m SASI odios o qur i 
AA is Sitio. I E C SPEC [eund =s "l 
if of the decree ‘Holder appel- 


did Bakshi appearing 9 on behalf, l idẹ 


lant cited two cas “helare me and “Contended ‘that section 88 
je, iO) Ch tt JAIEI tins NO V 65 “sth IN PRL 01 ? NET eoa ERa” 


of the Act would not apply. to, the facts of the. pre case. 
coher DI UD "L4 Ub iu IIE Uba0dQ 012). SATa Pri hrs, 
One of these cases is reposted in: adunath Das vs. Mrinal Kant 
Pe ns Pa eee dU eu urba. erste) fhei 6) Ut Db) Yszgo 5! 


Saha, and moha, anchuman f Dass vs. Bhu an Mohane 


lo b’) t 1) DEII eee ole ai bie tarde’ -)1 


i( ; in order 
Mogheria).. X bas been he GAR is ems case’ that in, oide 


engal .Non- 
Agric I, Tenancy Act, 4 10 T litable to any suit, 
goo Mare up sedi par Y 1949 REY, Q6 P TUM able to A ur \e 
J i 

appeal 9t Pi rocede ng referrec ee tes ate Ji a 
Mat g the. suit, appeal, T execution n must be actua a PR NU 

as 
the, date NA ERE "li DTD At, ope Jm ABRs gf 73 afe. 
been, cited with approval , in Case Te chumani 


Mehta Yardy byte Ss roo DUO91 2j. 
Dass? s ME md: àt hah besi en la id down, that.a tenant i is entitl tled 
br the Aor only di respect ofa n 
to. ‘protection u den section 70 ,h ti Sitar? Lx tn EE sf'the 
for, ejectment, wh id As del after the "commencem: nt. .O 
FP €f EF [t 


BA 13016901; Taine Acts 
ti case tha fat roceedin 
It has also-been h eldin th PE t men ioned ca ‘tha 3,3 RA SÊ ie 


in execution had, an for the rst time after the Act (0E 1949 
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me either 
SATAS, into, force; then, such | n, a, próct Hd MET, Toys Th Bakshi » 
under, section; 7 or under, section, 88; o e Act., M Mr. MT 


contended ; that the execution, case wh ich Was, started. by, thé 
original decree- -hglder, c on the 14th € ‘of oneal i RRA was stayed 


by, the. court under; section 3, Of ‘the, Benga gal. Nop:Agricultural l 
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Podo tfa acto — dp A atd 
‘Tenancy (Temporary provisions) Act of 1940 and so it cannot 
be said that execution, case , actually, remained i pending ‘when 
the ;permarfent. ‘Act, oÊ.. 1949., came. into force; on: the. 11th of 
, Mat, . 1949. *1n, my judgment, ,this ‘contention: of; Mr. Bakshi 
cannot be supported. , In both the cases cited. ‘-by--him-to which 


Piatul Chandra 


Chanda 


v. 
Biswanath 


reference. has already been, made, no, execution case. followed Pandey 8 Ors, 


the decrees for ejectment , because , a.direction had, been. given 


in, the decrees that they would ,not, be, executed. so Jong as:the 4 


temporary Act, of , 1940, would, remain, operative., That being 
so, no case of any execution, remaining:.pending arose before 
their Lordships who decided the above cases and no question 
of the operation of; section 88, of the Act of. 1949 could possibly 
` arise. The fact of the, present case are, however, . different. 
Here, the decree holder had already put the decree into execu- 
tion in 1939 and the ‘execution, case was, -kept stayed by an 
order of the court under section 3 of the. temporary, Act,of 1940. 
It cannot be said that the execution case was finally disposed 
of because of the passing of the stay order. ‘The dictionary 
meaning of the word “pending” as given in the Law Dictionary 
of James A. Ballentine is “remaining undecided”. A similar 
meaning of the word has been given in the Oxford English 
Dictionary. ; It is, thus clear that the application for execution 
which was originally filed by the original decree-holder on the 
14th of December, 1939 remained undecided and undisposed of. 
So it must be held that the application for execution, remained 
pending within the meaning of section 88 of the West Bengal 
Non-Agricultural Tenancy Act of 1949. 


In this connection Mr. Basu appearing on behalf of the 
contesting respondents drew my attention to the case of 


\ 


Bamapati Bhattacharyya vs. Lakshmi Bibi(1). Although the . 


facts of that case are not quite similar to the facts of the 
present case, still it has been held by their Lordships in that 
case that if an application for execution remains undisposed 
of, then it must be deemed to be pending within the meaning 
of section 88 of the West Bengal Non*Agricultural Tenancy 
Act, 1949. ‘The view which I have taken thys gets consider- 
able support from the above case. 


(1) (1952) IJ-R. (1953) 2 Cal. 358. 
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T ian ‘of all, Mi. Bakshi m that’ the dire with'which * 
we ‘are concerned in‘ the present- case ‘Was passed “vgn before the 
temporary ‘Act of 1940 and so it Camnot be hit by the provisioris ° 
Of ‘sections 88 of the West Bengal 'Nón-Agricultural' Tenancy 
Act: of ' 1949. This ‘contention cannot be: accepted because 
section' 88 does not make any ‘mention about any: Act under 
which .a'suit or an’ appeal “or “other, proceeding inclüding a 
proceeding in execution which is affected" by ‘section .88 ‘of the 
per ol 1949 Was NEG or AN TW d 
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i! ~All ‘the’ contentions ‘advanced ‘on behalf ‘of the Appellant 
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" -In-the circumstances of the case, I direct" that the parties 


will bear’ their own costs; w A 
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Trade mark——Mofloboly, in the use of—Passing off—Principles. | 
There cdn' be! no’ monopoly in the uie of à trade mark. Such a 

monopoly, must be ‘limited: to: the. goods: with which the” mark’ has’ been 

associated in, the public mind and may, even extend to similar goods. 
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~ . The acquisition of ań exclusive ri ht, to a mark. or name iu connection 

‘cannot entitle the owner of that 
right to prohibit the use bv others of such mark or name in connection 
With goods of a. totally different ycharacter; , and, that, such -use iby’ others 
cán'as little"inteffere with" his ‘acquisition of the right.. 


enl cadi ab o, oie ef zii oras ce ah dinate bos 
Qu, ae Thomas Somerville jV, Paolo Schembri(s) , refe red, to. |. 
71” Whéte the Defeh 


dants used ‘the ark or'name “ ta'" in respect of 
lungis, : and: handkerchiefs manufactured ‘by- them) -teg tar 5 
Wu peat Se eT ks KAE Sk ee ee S| ee os moon 
CES Heldin’ &! -brecéeditig fop 'iniérlonitorv iniüncríon restraining the 
Defendants from usine, the; trade inark Bata" and: passing: off their goods 
as goods of the Bata Shoe Companv Limited., the mark ‘‘Bata’’ not having 
been associated in the public mind with. lungis ‘or ‘handkerchiefs, these 
8 being of a totally different character from those of the plaintiffs 
Roos, the de endants user of „the, said. mark or name in. respect of lungis 
‘or handkerchiefs ‘of their manufacture cannot ‘constitute any passing off 
of their! goods as those of the pláintiffso >: aA M a 
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"Application for an interlocuto injunction in a suit. 
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The material facts will appear from the, Judgment. 
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oe ide «Pic Mitter, d. Dhiszgnppenl- is from ah” order of the 


e District . Judge, of’ 24-Parganas,.. granting ‘ani interlocutory ,injunc- 


‘tion against, the, defendants;in a suit for infringement of a.Trade 
Mark: and: for: passing ioff.. : “ini ios ey eee ats 
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., a, Appeal from, Original „Order No., 159 of 1955, against the order 
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The plaintiffs are well know manufacturers of footwear and 
other leather and rubber :gogdi.!Hft isis said that tbey also 
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manufacture socks jand; hosiery- VI hey are\'the owhe of the 
Trade Mark “Batai, in respect of; (canvas) rubber leather shoes 
rubber monolith (footwear),  rubbex'heels,"rubber soles, rubber 
plates (for shoes) leather soles,;half soles, heels, wooden heels, 
socks and hosiery”. ; This; Trade Mark was: régistered on July 8, 


1946. 
" _Defendant"'No, ' “(onë of thé Xippéllaits, herein) ‘claims to 
shave. been using. e said mark: or! nanie *Batá""ein"respect^ of 


[vut 


lungis. "It"i$ said that ‘it "August, " 1953; he“ applied before the 
Registrar of Trade Marks, Bombay; for registering ‘a Trade Mark 
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'ündér the name “Bata” Tings 1? jian laa y. thre 65 UT nien fp « di f 
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^a v Its- common" case that the plaintiffs | ‘have. ‘not, SO. ‘far manu- 


t rfs 


factured lungis ‘or handkerchiefs. ‘According to them they first 
learnt in “November, 1953, that ‘defendant NO. 5 was’ v using the 


sft HH 7y} eiaha 


“said mark “Bata” in respectsof lungis byvinscribing" -the ‘said 
mark on a label which was, attached to each, piece, of, lungi and 


TITRE p 
‘that the; word. “Bata? was- printed in: the' identical way às thát 
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“stil Aecording'to the plaititiffs! the liser of 'thé aid Trade Mark 
M “Ne Ane puede aso” fett Y IG EHH 11251. to ae rade, M ii 
in respect of lungis or andkerchiefs iconstituted an yinfringe- 


ment_of the plaintiffs Trade Mark and or P 
Jit peel 15 114 {th Oi +h. 3! 


intiffs. 
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Upon the’ said discovery. the plaintiffs launched criminal 


-proceedings agaihst\defendant, No: 6 «undér séctións 483) 483 and 
486 of the Indian Penal Code. By an order.dated«February i19, 
1954, the Presidency Magistrate ( of Calcutta discharged the said 
defendant! whereüpori the 'plàintiffs. "rüoved: tis" Couft in revi- 
sion, Chunder, J., set aside the said order of discharge" and 
directed that .the said -proceedings should, he €. kept pending till 
the disposal of defendant No. 5's application for registration 
of: the mark: “Bata: Lüngis'". «Thereafter; ón ortabout April 19, 
1955; the plaintiffs: instiguted . the--present- suit; claiming, inter 
‘alia,!a:témporary- injunction. restrining. the: defendants: and each 
of them their servahts and agents, from infringing: the | plaintiffs 
said Trade Mark and from passing | off, amongst others, lungis 
andol ler: articles not.,O£ | emaa of, ‘the, plaintiffs As 
those of the plaintiffs and from selling or offering 'for'sale'any 


article associated with the name “Bata”, in apy, manne? or from. 


assing. off the, goods 
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The learned District Judge. held, that the user of dhe mark dida 
or pame "Bata" in respect of lungis or handkerchiefs did not 19! 


constitute any jnfringement | of the.plaintiff's Trade Mark which posom An Molla : 
wav in respèct of specific goods which.did not include lungis 


. or handkerchiefs. - The learned 1 District. Judge, however, found pata Shoe 


. Ltd. 
that the plaintiffs had made out a strong prima facie case as to 


passing off. The reason for this finding was the obvious imita- ^: T Matter, F 
tion of the mark "Bata" on the labels or cartons used for the 

lungis or bandkerchiefs"and that this similarity was likely to 

deceive the customers of these goods into believing that they 

were of the plaintiffs. The learned Judge. also imputed dis- 

honesty in, the user of the mark. 


Mr. Atul Gupta on behalf of the apellants has contended 
that no one cah have a monopoly in the use of'a name or a 
mark, unless the same has becorne associated i im the market, with 
his goods. Such a monopoly, according to .Mr, Gupta, must, 
however, be limited to the goods with which the mark has be- 
come associated in the public mind and may even extend to 
similar goods. This is conceded by Mr. Sanyal appearing on 
behalf of the respondents. Mr. Gupta has further contended 
gat the respondents not having manufactured lungis or hand- 

erchiefs, the name or mark “Bata” cannot be said to have 
been associated with lungis or handkerchiefs. In support of d 
these contentions, Mr. Gupta has-feferred us to the case of 
Thomas Bear and Sons (India) Ltd. vs. Proyag Narain(1). 


Delivering the Li acm of the Board, Viscount Maugham 
observed : a 


“There can obviously be no monopoly in the use of the 
trade mark. A’ manufacturer of Cigarettes under an undoubt- 
eg trade mark such as an animal, or any other device, can- 
not legally object to the use of the identical mark on, say, 
hats or soap, for the simple reason that purchasers of any of 
the latter kinds of goods could not reasonably suppose, even 
if they were well acquainted with the mark as used on cigaretts, 
that its use on hats or soap’ denoted that these goods were 
manufactured or marketed by the cigafette. manufacturer. 
See Somerville v. Schembri(a). 
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." In-our view, the mark “Bata” not having been associated 
in the’ public: mind' with lungis or handkerchiefs, hese gdods 
being of a totally: different character from those» ofe thé’ résppn- 


dent'$ goods; the: appellants user of the said mark or name in e 
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respect of lungis or handkerchiefs or their" manufacture cannot 
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constitute any pàssing-off ‘of their goods’ as those o the res. 
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^. IME Sanyal has iéontenided 'that-bj reasbri: of the association 
of-the- mark: With! certain goodé-of the: manufacture “of” the 
respondents; thee sé df ‘the 'samié mark in-connettion with other 
goods of the ‘manufacture of ‘the ‘appellants’ is ‘aldulatéd’‘t6 
deceive customers into thinking that the goods are the products 
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of the Têspondénts and that it is sufficient to sustain, an action 
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of passing off if tiefe is a ‘probablity of deception, Mr. Sanyal’s 
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argument ‘comes, (o ‘this that’ the mark or nam “Bata” having 
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been associdted with certain goods of, the manufacture of the 
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réspondents,: the “same mark or. name, cannot, ,be applied 
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to any other goods of some, one else's manufgcture. I his, in 
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Our?Viéw,-is too, Wide a proposition, and if it were. correct, 
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nó -one should .be permit „tO use the mark or name, “Bata: 
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in connection with, say sweets; y B ea 
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The only case which appears to lend support, to Mr. Sanyal's 


Co.,, Ltd. , v. New. Motor and 

‘This case is. however, distinguish- 
dient rial 7 ge UI p ero ^ RH tss ately, Iui IER 
able-from the present in which the articles, namely, lungis,,haye 
no connection with the articles in respect of which the respon- 
dents, have ‘acquired, a reputation: to the; name ;or.. mark. In 
the Karwick's.case,(1) the articles were tyres, although: in,the:one 
case, they were; cycle. and motor;,cycle tyres, and, in; the, other 
motor. car. tyres. ‘The observation, of Nevile. J::at the bottom 
of page 254 hos to be. read. with the following: observation at 


pP. ,255..and 25655. id. 4 if’, ha "o4 ih ; x 4 i coral Tal 
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General Rubber Co., Ltd.(x 
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contention is Warwick | * Co., 
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i l “That there is a universal property in a, trade name 
certainly is nof true, because, if, the, plaintiff has, @:trade 
name ine the tyre trade he,, cannot’ stop 'anybody else 
using the same name for the sale of some article which 
' has no connection with the articles in respect of which 
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the plaintiff has acquired a, reputation to the name.” Civil 
. The case of Walter v. Ashton(1), was not concerned with - 1956 
capra, 


-any passifg off of goods and must be left out of consideration Rostom Ali Molla 


im deciding ee, ee before us. > a. v. 
Bata Shoe 


Co. Ltd. 
F The next; case by Mr. Sandi was Lloyds | v. iod (South- 


_ ampton. Ltd.)(2) The defendants in that case were held to pass [o Mitter, 
. Off ‘as being Lloyds of Southampton, which, they were not. 

The injunction granted was to restrain them; from carrying on - 
business under the name of Lloyds (Southampton) Ltd. and 

they, were;given time to change . their name., : . . 


^ * T7 
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-zu The case of Kodak Cycle. Co. LtdX(s), cited! by Mr. Sanyal, 


+ was’ also. a» case fórvan injunction to restrain the user of a 
businéss -name;' particularly: because the evidence. disclosed a 
: Close connection’ between -ithe two: trades cocerned. . .-. :; 
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Similarly The Dusiop Pneumatic Tyre Co., Ltd. v. The 
. Dunlop, Lubricant, Go. (4).. also-cited by, Mr, Sanyal was, another: 
case; of passin% off. ofja, business name. In. this case, it Was 


e held that. the, „word “Dunlop” suggested - the plaintiff company. 


. Mr. Sanyal has argued. that although the respondents have not 
so far manufactured lungis they may do so, and that. therefore, 


..the appellants should be restrained from selling, lungis under. 


the name "Bata: Lungis”, - This argument is founded DUE 


| the following. observation of Romer, J..at p. 14 


. “They ‘themselves are sellers of cycle accessories though as 


^a "matter of fact up to’ the present time they have not sold 


burning oil or lubricants. But they. may do so, and in the 
_ meantime it appears. t to me that. they are entitled to come into 
e Court and say | that. a name substantially identical with their 15 
ought | riot’ to. be allowed to be used by ‘the defendant in the 
wav in "which he is using it. I, therefore, think that the plain- 
ffs are "entitled to some relief. d 
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^ We would dissent from’ this view if Romer, J. meant that 


b if the- two: “sets: of articles’ concegied had no connection 


with each other, “there would’ still be ~a es of passing off by 
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- Civil reason of ene same mark or name being used. 
PaO ee ee . 
TM pp Täis I$ ari action "P passing off ķoods and npt dny business 
gr name. Indeed, Mr. Sanyal ‘conceded that in thif action the 
oe den plaintiffs were not objecting to any business being carried on 
, == -under the name “Bata”. This being the position no one doubts 
J. P. Mitter, 


J-:the force of the following observation, reliéd on by Mr. Sanyal 


of Romer, L.-J. in the case of The Clock d v. aie PONE 
e - House: SEE Ltà 1) gw Tg 


"There i is really no dispute and can be no dispute as to the 
principle of law. involved in this case. The principle is this, 
that no man is.entitled to carry on his business in such a way 
"Or by sucha name as to lead to.the belief that he is carrying 
on the business of another man Or to lead to:the belief thát:the 
business which he is carrying on'has any .connéction "with the 
 IDUSIBERS carried on E another man". | l 

pO ats po m bs - 

In the tacts of this case, thé correct Tegal sition appears 
td us'tó be what was laid down' in the gl poi observation 
` of Lord ‘Watson delivering. the judgment of the Board in the 
= _case of Thomas Somerville v. Paolo  Schembri(s). B e 


“The acquisition of an exclusive right fo a mark ór name 

in connection with ‘a particular articlé' of commerce cannot 

entitle the. owner of that right to prohibit the use by others 

of such mark or name in connection with goods of a totally 

different, character; and that such use by others can as little 
interfere with his acquisition of the right”. 


Wé would also. observe in passing that a similar view was 
expressed by Cotton L. J. in the case of Edwards v. Dennis(3). 

in _ Mr. Sanyal has argued that the merits -of the case will be 
determined in the suit and that we must not, therefore, express 
any views on the topic as to whether the user of the word “Bata” 
in connection with the appellants sale of lungis constituted 

. passing off their goods as those of the respondents. It $s 
obvious that we cannot dispose of this appeal without a finding 
on the point, however provisional or embarrassing it may be. 


Pi 
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For the foregoing reasons, we must hold that the respoun- Civil 
dents failed to make out a fase for an interloctory injunction. 1956 
The question ofa permanent injunction falls to be determined eee 


. i 
win the suit upon such further evidence as the parties may choose pow n PIA 
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io adduce. P Bata Shoe 
; Co. Ltd. 
In the. result, we would set aside the order of the learned J- P. Mitter, J. 


District Judge and allow tbis appeal with costs. 


B. K. Guha, J. ` 
I agree. 7 
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Appeal allowed. 
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KALACHAND MAITY* 
"Suit for setting aside exparte decree om the ground of fraud and non- 
* Service of summons—When maintainable—Rejection of a previous 
application unden Or IX, v. 13-C.P.C,—If resjudicata in such suit. 


‘It is settled law that where the fraud alleged is if such kind as -to 
attack the suit itself and not merely’ the regu aniy or sufficiency of the 
service or proceedings, a suit by a person om whom no summons was served, 
for setting aside the exparte decree is’ maintainable. It is also settled law 
that mere falsity of claim or perjured evidence if non-service of summons 
be not proved will not support the’ action. a 
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l ] *' Appeal hom Ap ellate Decree No. 991 of 1950 against the judgment 
and degree of Mr. M. N. Ray, Subordinate Judge, First Coujt, Pi insere. 
dated the 1oth June, 1950, reversing the judgment and decree of L, C. Sen 
Esq., Muusif ist Court; contain dated 30.1.49. tuis EE. 
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The rejection ot. a previous application under Or. IX T. 18, of the e 


-Code^ of Crvil. Procedure upon the ding that the. summons in the suit 
was duly served, wi]l not operate as resjudicata to bar a suit foresetting * 
aside an aparte décree on the ground ‘of fraud, because 


5 


0) in the present suit the fraud alleged included uer alia, * falsi 
of the’ claim’ which really attacked the original suit itself an 
challenged it as a false suit, 


ane =u The Or IX r. 18, proceeding was decided merely on the finding: 

a "that, non-service of summons was not -proved. ‘The question o 
fraudulent suppression of summons, or, the falsity of the claim 
which might well have providedea motive for such suppression 
was not at all considered. 


Khagendia Nath Mahata v. Pian Nath Roy(1) referred to 4 
7 D oa | 
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EE Dy the Defendant. o 
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Suit for setting aside an exparte decree on the ground or 
fraud and non-service of summons. f 


The material facts will appear from the judgment. 


Sarat Chandra Jana and Bejoy Kumar Bose for the 
Appellant. 

Hemendra Chandra Sen and Baiania Kumar Panda for the 
Respondent. 
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The judgment of the Court was as ES 





P. N. Weide 4 J.: A short question arises in this 
appeal. perc 2 kh 


The appellant was the defendant in a suit for setting aside 
an exparte mortgage decree ón the ground of fraud and non- 
service of summons. Ihe plaintiff had .previously applied un- 
successfully to have the decree set aside under Order IX, 
Rule 18. of the Code of Civil Procedure. The only point is 


: whether the-présent suit is maintainable and whether ethe 


findings; on which the Jearned Subordinate Judge has answered 
that. question..im the affirmative and granted the plaintiff a 
. decree, setting -aside the previous ex-parte decree and reviving | 
_the orignal suit, are’ sufficient in law for the said purpose. 


- 


The exparte detree which, was sought to be set aside in the 
present suit was passed in a mortgage suit (I.S. No. 80 of 1945), 
brought by the present appellant as plaintiff against the present 

respondent. as defendent. The preliminary decree was , passed 
B () TON LLR. 2g Calc. 395; L.R.-29 LA, 99: e n : 
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e €X-parte on April 47, 1945, and it was made final in March, fo46. 


omer sà112 


. On September i7, 1946; the "Ipresent plaintiff. who was the 


 défendant inetle-mortgage" sitit applied under Order IX, rule. 13 cis 


of. the Code ‘ef Civil -Procediire ‘in Miscellaneous, Case No. 298 
of. 1946 to "have the said' ‘decree set ‘aside upon thé ground of - 


e hon-service' of: summons.” ‘His’ application Was ‘Fejected up. to —- 


¢ the appellate court’ upor the’ finding ‘that ‘the’ simngions | bad "been P- N, Mooker- 


ree 


duly served.: He theri‘filed the present suit 'd on Márch 1 ‘of 1948, 
alleging, intêri alia;\ that the‘ plaintiffs “Gait - jit, the, ‘hortgage 
suit was" falsé and thé exparte decree was obtained by ‘Perjured 
, evidence and suppression and non-service of summons. "The 
learned Munsif rejected all the said allegations. and dismissed 
the suit/t Ont. appeal the ‘Jearméd Su ibordinatè Jü üdgé has come 
to a’ diffefetit- conclusion” and ‘decreed’ the Suit upon t the e finding 
tbat:the sunihióris- was’ not ‘served upor n'the"j present pint in 
the: mortgage suit “and it "Was fratidulently ‘Supp essed. "He has 
not, however,’ colfie-to any specific fuiding 6 on e ther questions, 
namely;' whether ‘the mortgage claim way falsé' or whether the T 
suit “was decréed 'on Jé “ured evidence. The ropriety, OF this 
appellate: ‘décision ist now ‘challenged by they present. defendant 
appellant and ‘the’ only point, which. réquires Consideration’ is 
whether the suit" is ‘maintainable, ‘and whether, ike | findings of 
thie’ learned ‘stibordinate’ judge are sufficient for passing a: ‘decree 


al eke 3 An "M oda 
in thé ‘present plaintiff's favour.” . i l 
bo ad. aa rA 200000 PaO Sos on D» ue if. te 


NO Itis 'settléd; ‘law that ndhe the? frat id à alleged” 18 à of sich . 
kind as to’ attack’ the suit itself atid riot t iberêly. | the Tegülatity 
Or sufficiency ' of the" service or ‘the procéedings,, a suit by. a 
Person: on! whoin’ d 'surimons ‘was’ ‘served, “for. setting aside the 
exparte decree ig’ ‘maintainable’ ‘Tt is also settled, l; “law that mere 
falsity of claim’and or perjured | ‘evidence if hc i- service of. sum- 
mons: be not’ proved will ‘ot support’ the i action. “The ‘plaintiff, 
thereforé; in a suit for’ setting. aside ‘an Jexparté. déctee’on , the 
ground ot fraud- when bé was "urisuccessfül in “his. application 
for setting aéide‘the ex:par > decree on thé ground. of non-service 
of summons’ “must prove some ‘kind ae ee affects the 


sut isl, and not ants the Tegularity, or sufficiency of. the 


)^ n dj ne oa 


in ofder tó diii ‘a détree:  “Falsity ‘of claim’ would amount 
to stich fraud, though ue mere perjured evidence ürléss 
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the claim was false, would not. In order, therefore, that the « 
plaintiff may succeed in the present suit, it is necessary to, 
establish that the mortgage claim was false, On’ that point the 
learned. Münsif found against the plaintiff. The Warned Stibor- 


dinate Judge has not recorded any different conclusion. He haf 


reversed the learned Munsiff’s decision dismissing the suit, and . 
decreed the suit simply upon the finding that no summons was; 
served upon the plaintiff in the mortgage.suit and that it was 
fraudulently suppressed. That is not supportable in law and 
the learned Subordinate Judge’s decision must therefore, be 
sét aside. — l - 


- 


— 


^^'"Thé appellant has ‘contended that the rejection. of the 
présent plaintiff's application for setting aside the exparte decree 
under Order IX, rule 13 of the Code of Civil procedure upon 
the finding that the summons was duly served in the morgage 
suit would operate as resjudicata to bar the present suit. We 
do not think that.that contention is sound in law. The Privy 
Council Case of Khagendra Nath Mahata v. Pran Nath Ray(1) 
concludes the appellant on this point. Hereethe fraud alleged 
included inter-alia, falsity of the claim which really attacked the 
suit itself and challenged it as a false suit. It was not confined jo 
service of summons but was also extraneous to and independent 
of such service. It was not merely an attack on the regularity or 
sufficiency of the service or the proceedings but an attack on the 
doubt allegations also of perjured evidence -and fraudulent 
suppression of summons. But those were really treated as part 
of the main allegation of fraud that the claim, that is, the suit 
itself, was a false one for which there was absolutely no founda- 
tion and on or in which a fraudulent exparte decree was ob- 
tained. The Order IX, rule 15, proceeding again was decided 
merely on the finding that non-service of summons was mot 
proved. The finding, that summons-was served, does not, in 
Our opinion, in the context in which it appears, mean any- 
thing more. The question of fraudulent suppression of sum- 
mons or. the falsity.of the claim which might well have provided 
a motive for. such suppression was not at all considered. ein 
these circunistances,* on. question of resjudicata arises in the ` 
present case. We, therefore, reject the applicant's plea in that 
behalf. 


(1) (1g02)@I.L.R. 29 Calc. 895; L.R. 29 LA, "99. 


\ ! | 
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_ In view of what we have said above, the present suit, would 
be maintainable and the plaintiff will be entitled to a decree 
if his allegation be proved. As to non service of summons or 
fraudulent, suppression of the same, the lower appellate Court 
has found in the plaintiffs favour and that finding on the said 
question or questions of fact is final. It is, accordingly 


affirmed. The learned Subordinate Judge, however, has not 


dealt with the other essential question, namely, the question 
of falsity of claim and,he has merely stated the plaintiffs alle- 
gation in that behalf without coming to any finding on the 


said point. The case therefore, must go back to the court below 


for a proper finding on that point. If the finding be in the 
plaintiffs favour, his suit will be decreed; in the event of a 
contrary finding, the learned Subordinate Judge will dismiss 
his suit. 


The appeal is allowed as above, the decree of the learned 
Subordinate Judge is set aside and the case is sent back to the 
court below to be dealt with in accordance with law in the 
light of the observations, contained in this Judgment. 


Costs of this appeal will abide the final result. 


P. K. Sarkar, J.:— 


I agree, Appeal allowed. 
R. N. C. 
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-Law and Practioo of Estate Duty, —by V. Balasubrabmaniam published by 

N. M. Tripathi Ltd., Princess Street, Bombay 2.—19%6—Price Rs. 22/3/-. 





aes 





The author had dealt with the new branch of fiscal legislation very carc- 
fully and’making the “treatise on the subject very practical and useful for the 
"lawyers, administrators and layman alike. 


The treatment of each section of the new act by the author is somewhat 
original. He analyses every section with explanations, case notes and com- 
parative studies with corresponding section of the English Act. The book 
gives the reader a clear idea about the scope and application of the respective 
sections of this important piece of legislation. 


The author is also critical and. analytical in his treatment with the pro- 
‘visions of the Aa and has given his considered- opinion wherever he thought 
it necessary. - 

-* We can: safely ‘recommend’ this book: to the readers as one of the best 
* concise and ‘helpful "work on the subject. 


~ 


as 


Company: Administration: under the new Company Law—by Tanubhai D. 
Desai. B.A., LL.B. & Indulal H” Shah. ‘Chartered Accountant,—Published 
by N. M. Tripathi (Private) Ltd, Princes Street.” Bombay-2.—19,6— 
Price R3. 4/8/-. 

This is a compilation of ‘the seil sections of the new companies act 
and also the rules and forms made under the new act. It is a sort of ready 
ereference and hand book for the company administrators mainly dealing with 
the rights, duties and liabilities of the Directors and Managing Agents, 
meetings and procedure and accounts. We hope this hand book would be 
very useful to the Company Administrators as a practical guide for their day 
to day management and working of the company. 


® 
Battle at the Bar By K. L. Gauba, Barrister-at-Law. Published by N. M. 
° Tripathi Ltd., Bombay: 1956. Price—Rs. 12/8/-. 

e This is an interesting book written on the experiences of the author in 
some notable recent cases. This book is quite entertaining and can be en- 
|| byeehe Lawyers at their leisure hours. 

e get up of book is of vere attractive. It would” be an asset- to any 


library. : 
Ps | ° ss S.K.R.C. 
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Terms, Latin Phrases and Abbreviations, —by Madhuri Ghose. ['fech- 
nical Publications C-3,' Bharat Bhawan, 3, Chittaranjan Aveņue, 
Avenue, Calcutta, 1946, pp. 26, Re. 1 -]* "A. 

e 4 
Selection and inclusion of. Five. hundred and forty one. seems 40 
have been made without any object in view: Nevertheless the Brochure 
will be of help to those who axe not at all familiar with Latin. ` Instead 
of. including such words as Et Tu Brute, O.K., R,S.V.P. and ‘Tests, etc. 
other words more important ought to have beer? included to make the 
work helpful. Printer's devil’ has not spared the.work in the following 

Cases: — 

At p. 14—Nom De -Plume instead of Non, De Plume, gs 
At p. 32—Bresume instead of Resume, 

At p. 36—Vox. Eopuli, Vox Dei instead of Vox. Populi; Vox Dei, 
Át p. 19—Preventive Jurtice instead of Preventive Justice. 


The rendering ad explanation of. some of the words are not happy; 
Donatio Mortis Causa (p. 5) meaning gift in prospect of death has been 
translated as gift by reason of death, meaning of Pronote (p. 20) does 
not conform with the defination of the word in section 4.of the Negotiable 
Instruments Act, and Liquidated Damages (p. 25) connote damages® 
unascertained and not unsettled as stated. To outlive the apprebension 
of the Authoress for securing purity, accuracy, and precision of Latin 
expressions instead of sacrificing them by any translitration in Forensic 
Literature the labour should have been more exacting and the work 
more ambitious, 
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